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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable, statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain Stand- 
ards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 U.S.C. 
1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et 
seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et seq.), and 
the Virus-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as ‘‘Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY—AUGUST 1981 


AGRICULTURE MARKETING ACT OF 1937 
AGRICULTURE DECISIONS 


HAPPY VALLEY FarRMS. AMA Docket No. F&V 917-1. 
Denial of application for interim relief 


AGRICULTURE MARKETING ACT, 1946 
AGRICULTURE DECISIONS 


AMERICAN BEEF PACKERS, INC., and FRANK R. WEST. I&G 
Docket No. 68. Consent as to Frank R. West 
GREAT WESTERN PACKING COMPANY and DALE CLARK. 
Docket No. 9. Order staying imposition of sanctions 
*LANDMARK BEEF Processors, INc. FSQS Docket No. 
14. Decision and Order 
MIRMAN BROTHERS, INC. FSQS Docket No. 15. Decision 
and Order 
Order — Consent by the parties after appeal 
NATIONAL MEAT PACKERS, INC., C & M MEAT PACKING CorP., and 
CHARLES D. OLSEN. I & G Docket No. 60; Jn re Na- 
TIONAL MEAT PACKERS, INC. and C & M MEAT PACKING 
CORP. FMIA Docket No. 26; In re NATIONAL MEAT 
PACKERS, INC., C & M MEaT PACKING CorP., and THOMAS 


MONLEON. FSQS Docket No. 7. Consent as to Nation- 
al Meat Packers, Inc., C & M Meat Packing Corp., and 
Thomas Monleon 

REBHAN R&W MEAT COMPANY. FSQS Docket No. 
Consent 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 
HRYCHIW, Dr. WAYNE. VA Docket No. 6. Dismissal 
ANIMAL WELFARE ACT 


AGRICULTURE DECISIONS 


ALEXANDER, RUDOLF. AWA Docket No. 150. Default 686 
ALLEN, WARREN. AWA Docket No. 156. Consent 221 
* ANESI, JOETTA L. AWA Docket No. 161. Consent 
BARKER, NAT M. and LouIsE E. BARKER, d/b/a BROKEN PINE RAB- 
BITRY. AWA Docket No. 159. Consent 
BOHL, MR. Tim J. AWA Docket No. 140. Consent 
* CARROLL UNIVERSITY, JOHN. AWA Docket No. 166. 


* Current month August 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


DAVENPORT, JOHN D. T. and WILLIAM I. SWAIN, d/b/a JUNGLE 
WONDERS CIRCUS. AWA Docket No. 129. Default 

ERDTSIECK, ALBERTA A. AWA Docket No. 146. Default 

FEE, Mrs. BERNICE. AWA Docket No. 132. Consent ... 

GALLOP, VAUGHN AWA Docket No. 155. Order Vacating 
Default Decision and Remanding Proceeding .. . 

JACKSON, VERA. AWA Docket No. 163. Consent 

JANSSEN, SHIRLEY. AWA Docket No. 149. Consent 

LISLE, SONDRA. AWA Docket No. 154. Consent 

Lower, MARY JEAN, d/b/a WOODWIND KENNELS. AWA Dock- 
et No. 107. Dismissal 

MAurRRY BIOLOGICAL COMPANY, INC. 
Consent 

Morse, ARTHUR C. AWA Docket No. 160. Decision and 
Order ee 

PAMPERED PETs, IN‘ AWA Docket No. 103. Dismissal .. . 

RAU, CHARLES L. and THE BLACK LAGOON, INC. AWA Docket 
No. 141. Default 

VON UHL, JULIUS. AWA Docket No. 133. 

WALKER, EVELYN L. AWA Docket No. 137. Consent 

WEILAND, PAUL. AWA Docket No. 148 Consent 

WINTER, WALTER and JANE WINTER, d/b/a WINTERVALE KEN 
NELS. AWA Docket No. 157. Default 

Woopy, ORVILLE and ANNA. AWA Docket No. 153. 


EGG RESEARCH AND CONSUMER INFORMATION 
AGRICULTURE DECISIONS 


* REYNOLDS, HUGH, d/b/a REYNOLDS FARMS. ERCIA Docket No. 
2 Ruling on certified issue 1095 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


DAVENPORT PACKING Co., IN¢ FMIA Docket No. 48. 
ulation and Order on the record at oral hearing .... 
Modification of Order 
FAMOUS BRANDS, LTD FMIA Docket No. 49. Consent ......... 
FULTON MEAT MARKET. FMIA Docket No. 46. Consent ..... 
MLoTOK BEEF COMPANY, INC., and GERALD DAVID. FSQS 
Docket No. 16. Consent . 


* Current month August 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
FEDERAL MEAT INSPECTION ACT—Cont. 


Agriculture Decisions—Cont. 


NATIONAL MEAT PACKERS, INC., C & M MEAT PACKING CorpP., and 
CHARLES D. OLSEN. I & G Docket No. 60; In re Na- 
TIONAL MEAT PACKERS, INC. and C & M MEAT PACKING 
CorP. FMIA Docket No. 26; In re NATIONAL MEAT 
PACKERS, INC., C & M MEAT PACKING CorP., and THOMAS 
MONLEON. FSQS Docket No. 7. Consent as to Nation- 
al Meat Packers, Inc., C & M Meat Packing Corp., and 
Thomas Monleon 

OKLAHOMA BEEF AND PROVISION Co., INC. FMIA Docket No. 
38 and PPIA Docket No. 3. Order remanding case to 
Administrative Law Judge 

*PorTION KING, INC. | FMIA Docket No. 47. 

RicH, Louis, Foops. FMIA Docket No. 45. 

TOSCONY PROVISION COMPANY, INC. FMIA Docket No. 40. 
Decision and Order 
Stay Order — pending judicial review 

WYSZYNSKI PROVISION COMPANY. FMIA Docket No. 
Decision and Order 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


LANDRUM, DAVID and DOROTHY HALSEY v. JOHN BLOCK, Secre- 
tary of Agriculture, United States Department of Agricul- 
ture. (USDA HPA Docket No. 148) Denial of Motion for 
Preliminary Injunction 

WALL, RICHARD v. DEPARTMENT OF AGRICULTURE. (USDA 
HPA Docket No. 87) Affirms Secretary’s decision 


DISCIPLINARY DECISIONS: 


BEECH, S. W., CHESTER B. MARBRY, THOMAS E. WRIGHT & RAY 

GILMER. HPA Docket No. 103. Consent—Dismissed 

as to Ray Gilmer 
BEECH, S.W., CHESTER B. MARBRY and THOMAS E. 

WRIGHT. HPA Docket No. 108; and Ray GILMER. 

HPA Docket No. 116. Consent — Dismissed as to Ray 

Gilmer 
BLADES, GEORGE and LEROY FRANKS. HPA Docket No. 

173. Cénerit 6640 GOOre PRIOR oe aso k koi ws Cas eee ewe alwwene 544 
BREEDLOVE, ED. HPA Docket No. 167. Consent 
BURTON, THOMAS JR. and LEROY FRANKS. HPA Docket No. 

154. Consent as to Thomas Burton, df. ...5. 6.5 ccc ccc ecu sernsaancs 
CHRISTMAS, JOE. HPA Docket No. 98. Consent 


* Current month August 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


CHRISTMAS, JOE and JOE FLEMING. HPA Docket No. 
144. Consent as to Joe Christmas 

CLINTON, GEORGE and SANDY Goss. HPA Docket No. 
147. Consent as to George Clinton 
Consent as to Sandy Goss 

CROWDER, DUDE. HPA Docket No. 75; BILLY HALE. HPA 
Docket No. 74; and WINK GROOVER. HPA Docket No. 
82. Decision and Order —dismissed as to Wink 
Groover 
Order Denying Petition to Modify Order as to Dude 
Crowder 

Dick, RODNEY W. and EARNEST P. KNIpP. HPA Docket No. 
179. Consent as to Earnest P. Knipp 

FLEMING, PREACH. HPA Docket No. 76. Dismissal 

HAMILTON, VERNON L. HPA Docket No. 182. Consent 

*HoLLoway, JIMMY. HPA Docket No.109. Consent 

HORENBEIN, BARRY and MARILYN HORENBEIN, and GARY Ep 
WARDS and CARL EDWARDS, d/b/a CARL EDWARDS AND SONS 
STABLES. HPA Docket No. 171. Dismissed as to 
Gary Edwards and Carl Edwards, d/b/a Carl Edwards and 
Sons Stables 

JOHNSON, MATTHEW and FRANK WITHERSPOON. HPA Docket 
No. 99. Withdrawal of Complaint 

JOHNSON, RALPH. HPA Docket No. 143. Consent 

LEE, JIMMY and JIM REESE. HPA Docket No. 134. 
sent as todimmy Lee 
Decision and Order as to Jim Reese 

LIVOLSI, PETER and ROBERT D. Morris. HPA Docket No. 
Ve. Stay Order 

MARTIN, JOE. HPA Docket No. 127. 

Murpuy, L. M. HPA Docket No. 170. Consent 

MYERS, KENNETH. HPA Docket No. 146. Consent 

PERKINS, FLOYD M. and MIKE OPPENHEIMER. HPA Docket No. 
153. Consent as to Floyd M. Perkins 
Consent as to Mike Oppenheimer 

ROWLAND, DALE. HPA Docket No. 178. 

SMITH, DAVID. HPA Docket No. 145. Consent 

VAN CLAYTON, JOE, SR. HPA Docket No. 166. Consent 

VAN CLAYTON, JOE, SR., JOE VAN CLAYTON, JR., and DALE 
BARNES. HPA Docket No. 162. Consent as to Joe 
Van Clayton; Sr; and Joe Var Clayton Ol icin ii aos a ew elae ee vt seals © bes 
Consent as to Dale Barnes 

WoosLeyY, JOEL and MERRILL STUART. HPA Docket No. 
131. Consent as to Merrill Stuart 
Decision and Order as to Joel Woosley 

YOUNG, RONAL. HPA Docket No. 141. 


* Current month August 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


ARAB STOCK YARD, INC. v. UNITED STATES DEPARTMENT OF AGRI- 
CULTURE, ET AL. (USDA P & S Docket No. 5712) Secre- 
tary’s decision affirmed 

COLLIER, SIDNEY D. and Louis PAUL MARSH v. UNITED STATES OF 
AMERICA and ROBERT BERGLAND, SECRETARY OF AGRICUL- 
TURE. (USDAP&S Docket No. 5892) Secretary’s de- 
cision affirmed 

CorONA LIVESTOCK AUCTION, INC. v. UNITED STATES DEPARTMENT 
OF AGRICULTURE and THE PACKERS AND STOCKYARDS ADMIN- 
ISTRATION. (USDA P & S Docket No. 5030) Secre- 
tary’s decision affirmed 

DEJONG PACKING COMPANY, and MT. VERNON MEAT Co., INC. v. 
THE UNITED STATES DEPARTMENT OF AGRICULTURE; and Hy 
GRADE Foop PRODUCTS CORPORATION v. THE UNITED STATES, 
THE SECRETARY OF AGRICULTURE and THE PACKERS AND 
STOCKYARDS ADMINISTRATION. (USDA P &S Docket No. 
5087) Secretary’s decision affirmed 

JACKSON UNION STOCKYARDS and QUINN BROTHERS OF JACKSON, 
INc. v. UNITED STATES DEPARTMENT OF AGRICULTURE. 
(USDA P & S Docket No. 5371) Secretary’s decision af- 
firmed 

PENNSYLVANIA AGRICULTURAL COOPERATIVE MARKETING ASSOCIA- 
TION v. EZRA MARTIN COMPANY ET AL. Memorandum and 
Order 

UNITED STATES OF AMERICA v. PALMER G. HULINGS. (USDA 
P &S Docket No. 5136) —Secretary’s decision affirmed 

UTICA PACKING COMPANY, a Michigan Corporation and DAVID 
FENSTER v. ROBERT BERGLAND, Secretary, U.S. Department 
of Agriculture and CAROL FOREMAN, Assistant Secretary of 
Agriculture and DONALD Houston, Administrator of Food 
Safety and Quality Services of the United States Depart- 
ment of Agriculture and THE UNITED STATES OF AMER- 
ICA, (USDA P &S Docket No. 5455) ~— Secretary’s deci- 
sion affirmed 


DISCIPLINARY DECISIONS: 


* AMERICAN BEEF Co. P &S Docket No. 5883. Consent 
AMHERST COUNTY LIVESTOCK MARKET, INC. ROBERT B. HOWELL, 
LouIse B. HOWELL. P & S Docket No. 5824. Supple- 
mental Order, suspension terminated 
ANDERSON, JACK and HAGAN STOCKYARD, INC. P & S Docket 
No. 5774. Consent 


Ex Parte Nunc Pro Tunc Order, modifying effective date 
of consent order 
Supplemental Order, suspension terminated 


* Current month August 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


BLUEGRASS PACKING Co. P &S Docket No. 5881. Default 

BRADLEY LIVESTOCK AUCTION, INC. and DALE EMBERTON, d/b/a 
NISHNA VALLEY FARMS. P & S Docket No. 5763. 
Decision with respect to Bradley Livestock Auction, Inc. .. 6.6.66... 06006. 
Supplemental Order, suspension terminated 

BRADY, RICHARD. P &S Docket No. 5829. Default 
Supplemental Order, suspension terminated 

* BRENNAN MEAT COMPANY, a corporation; and HARRY SAMUELS, 

an individual. P &S Docket No. 5849. Consent 

BROWER, NEFF, LIVESTOCK, INC. P & S Docket No. 5861. 
Consent 
Supplemental Order, suspension modified 

BROWN, BILLY A. P &S Docket No. 5828. Default 

BROWN, LARRY J. P &S Docket No. 5903. Consent 

BUTCHER, WILLIAM. P &S Docket No. 5738. Default 

C & C Livestock AND PACKERS, INC. P & S Docket No. 
5878. Consent 

CAUGHMAN, FRANKIE W., JR. P &S Docket No. 5824. 
fault 

CHLOUBER, NICK. P &S Docket No. 5797. Consent 

CLINGAN, FRANKLIN MILLARD. P &S Docket No. 5820. De- 
PAUIt: 2.3: 

CONSUMER Foops Co., d/b/a CONSUMER CATTLE COMPANY. 
P & S Docket No. 5866. Consent 

Cook, JOHN, d/b/a JOHN CooK CATTLE and ATHENS CUSTOM 
KILL. P &S Docket No. 5869. Consent 

DAWSON, BERNARD L. P &S Docket No. 5879. Consent 

DEATS & DEATS CATTLE Co., INC. d/b/a SANTA FE LIVESTOCK CoM.- 
MISSION Co. P &S Docket No. 5843. Consent 

DETROIT VEAL AND LAMB, INC. P & S Docket No. 5892. 
Consent 

DUNNEGAN, DONALD L. P&S Docket No. 5852. Consent 

DUQUOIN PACKING COMPANY, DECATUR PACKING DIVISION, and 
WILLIAM S. MARTIN. P & S Docket No. 5921. Con- 
sent as to DuQuoin Packing Company, Decatur Packing Di- 
vIslon 

EDWARDS, JOHN W., an individual, and R & D INVESTMENTS, INC., 
a corporation d/b/a EDWARDS BROS. PACKING COMPANY. 
P &S Docket No. 5847. Default 

EGBERT, RONALD L. and ALLEN EGBERT. P & S Docket No. 
5832. Consent 


Supplemental Order, suspension terminated 

FAIRCHILD LIVESTOCK SALES, INC., a corporation, and WINSTON R. 
RAWLS, an individual. P & S Docket No. 5736. —_Con- 
sent as to Winston R. Rawls 


* Current month August 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


FANNING, MOURIS. P &S Docket No. 5807. Default .... 

FEIDER PACKING COMPANY, INC. P & S Docket No. 5873. 
Consent 

FITZGERALD FARMERS AUCTIONS, INC. 

5799. Consent . 
Supplemental Order, suspension terminated 

FrIO LIVESTOCK SALES COMPANY, INC., a corporation, and HARRY 
M. HARRISON, an_ individual. P & S Docket No. 
5709. Consent as to Harry M. Harrison 

Frosty LAND Foops INTERNATIONAL, INC., d/b/a LORENZ INTERNA- 
TIONAL, ALLEN TAYLOR CATTLE Co., INC., LORENZ NEUHOFF, 
III and WILLIAM ALLEN TAYLOR, JR. P & S Docket No. 
5618. Consent as to Frosty Land Foods International, 
Inc. and Lorenz Neuhoff, III 

GETTYSBURG LIVESTOCK EXCHANGE, IN( 

5757. Consent 
*Supplemental Order, suspension terminated 1129 
*GouLD, LAVERNE A. P&S Docket No. 5895. 

GRAND ISLAND LIVESTOCK AUCTION, INC., DON and ARLYNE WER 
NER, RICHARD L. GALUSHA, and ROGER OBERMEIER. P&S 
Docket No. 5874. Consent as to Grand Island Livestock 
Auction, Inc. .... 

Consent as to Don and Arlyne Werner 
Consent as to Richard A. Galusha 
GREEN, JOHNNY, d/b/a GREEN CATTLE COMPANY. 

No. 5839. Consent 
Supplemental Order, suspension terminated : 

*H. & R. Meat Company, INC., a corporation and ALLAN H. Ap. 
PLESTEIN, an individual. P & S Docket No. 5905. 
Consent 

HAMATA, ED. P &S Docket No. 5816. Consent : 

HENIFIN, CALVIN, d/b/a HENIFIN LIVESTOCK. P &S Docket No. 
5776. Supplemental Order, suspension terminated 

HILL, DENNIS G. P &S Docket No. 5804. Consent .... 

INGRAM, JAMES R. P & S Docket No. 5836. Dismissal . . 

* JACKSON, RUSSELL. P &S Docket No. 5914. Consent 

JEFFERS, JAMES R. and CHARLES W. JEFFERS. P & S Docket 
No. 5821. Dismissal 

JOHNSTON PACKING Co., INC. P & S Docket No. 
Consent 

JOHNSTOWN LIVESTOCK SALES, INC. 

5875. Consent 


* Current month August 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


KING MEAT PACKING COMPANY, INC. and WILLIAM D. HUGHES, 
RAYMOND ROSENTHAL, GEORGE JOHNS, CARMINE FAELLO, 
GABRIEL KAHN, and ROBERT MORAN. P & S Docket No. 
5776; and Jn re UNION PACKING COMPANY, and ROBERT 
MILLER, ROBERT MORAN, and ARTHUR TUVERSON, P&S 
Docket No. 5579. Dismissal 

KLINE, LOUIS, INC. P &S Docket No. 5833. 

KNopP, JOHN E. P &S Docket No. 5800. Consent 

KRUSE, HARLAN. P &S Docket No. 5857. Consent 

LEA VELL, ORIE S., d/b/a LEAVELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARDS, INC., ELLING- 
TON R. PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., CAL- 
VIN A. BLooD, EDGAR C. (BARNEY) STEPHENS, SPENCER LIVE- 
stock, INC., MOUNTAIN STATES CATTLE COMPANY and MI- 
CHAEL F. DONALDSON. P & S Docket No. 5707. Con- 
sent as to Orie S. Lea Vell, d/b/a Lea Vell Cattle Company 
Consent as to Richard W. Baldwin 
Order Dismissing Appeal by Respondent Spencer Live- 

stock, Inc. 

LIGHT, GEORGE E., III, and LIGHT CATTLE COMPANY, INC. 
P &S Docket No. 5822. Decision and Order 

LOGAN, J.C., JR. and JIMMY LOGAN, d/b/a JIMMY LOGAN LIVE- 
STOCK. P & S Docket No. 5913. Consent as to J. C. 
PATE GIs hae vas aera tA TN oe Ree PEL CI ATRL Wik renee De 

LUNDBERG, HAROLD d/b/a SCHALLER LIVESTOCK and d/b/a NEWELL 
LIVESTOCK. P &S Docket No. 5868. Consent 

MALONE, PATRICK D. P &S Docket No. 5803. Consent 

McCoy, DENNY J. and T C CATTLE ComPANY, INC. 

Docket No. 5718. Consent 

McKINLEY-WINTER LIVESTOCK COMMISSION COMPANY, INC., WIN- 
TER LIVESTOCK COMMISSION COMPANY, INC., GERALD “JERRY” 
ANGLIN, JOHN E. “JACK” STEINMITZ. P & S Docket No. 
5916. Consent as to McKinley-Winter Livestock Com- 
FUABGLOMASOTITOPN LEC arg so ang wg BEG ED eR NG Us SRT has iA outs oe eC eS 
Consent as to Winter Livestock Commission Company, 

Inc. 
Consent as to Gerald “Jerry” Anglin 
Consent as to John E. “Jack” Steinmitz 
McMICHAEL, WILLIAM R. 


MEATXCORP and MEL NEALE. P & S Docket No. 5801. 
Consent 

MENCHHOFER CATTLE COMPANY, THE, a corporation, and LYLE 
MENCHHOFER, an_ individual. P & S Docket No. 
5769. Consent . . 

MENDICOA, MEDESTO. P &S Docket No. 5762. 

Murco, INc. P &S Docket No. 5854. Consent 


*Current month August 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


Myers, Howarp R. P &S Docket No. 5745. Consent 

NEELY, FRANKLIN, d/b/a MARKLE PIG COMPANY. P &S Docket 
No. 3852. Supplemental Order, suspension terminated 

NIGG, VINCENT A. P &S Docket No. 5819. Consent 

NORTHERN BONELESS MEAT CORPORATION. P & S Docket No. 
5603. Consent 

NOWELL, DON d/b/a PARK RIVER LIVESTOCK EXCHANGE. P&S 
Docket No. 5872. Default 

*Por, ROLAND and BoB WricHTt. P & S Docket No. 

5630. Decision as to Roland Poe 

PORKLAND INDUSTRIES, INC. P & S Docket No. 5845. Con- 


QUALITY HOG AND CATTLE COMPANY, INC., a corporation, and AR- 
THUR E. ZANS, an _ individual. P & S Docket No. 
5723. Default 

REBIK, LEONARD d/b/a REBIK AUCTION YARD. P & S Docket 
No. 5775. Consent 

REESE, JIM. P&S Docket No. 5818. Default 

RELICK, EDWARD, BELKNAP LIVESTOCK MARKET, INC., INDIANA 
LIVESTOCK AUCTION, INC., ROBERT B. STAINBROOK, PATRICIA 
E. Loomis, and WILLIAM G. DOYLE. P & S Docket No. 
5660. Consent as to Edward E. Rellick 
Consent as to Robert B. Stainbrook, Patricia E. Loomis, 

and William G. Doyle 
Consent as to Belknap Livestock Market, Inc. 
Consent as to Indiana Livestock Auction, Inc. 

RICHARDS, RONNYE d/b/a RONNYE RICHARDS LIVESTOCK Co. 
P &S Docket No. 5865. Default 
Supplemental Order, suspension terminated 

SALT FoRK CORPORATION and RODNEY HUGHES. P & S Docket 
No. 5808. Consent 

SCHAEFER, ALLAN d/b/a SCHAEFER LIVESTOCK. P & S Docket 
No. 5864. Consent 
Supplemental Order, suspension terminated 

SCHMITT PACKING Co., INC. and H. P. ScHMITT, JR. 

Docket No. 5813. Consent 

SCHULTZ, GLEN L. P &S Docket No. 5851. Consent 

SELLERS, BRUCE L. P &S Docket No. 5802. Consent 

SHASTA LIVESTOCK AUCTION YARD, INC. and ELLINGTON R. 
PEEK. P & S Docket No. 5783. Supplemental Order, 
suspension terminated 

SIMON, RONALD. P &S Docket No. 5770. Consent 

SouTH DAKOTA LIVESTOCK SALES COMPANY. P & S Docket No. 
5788. Consent 


* Current month August 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


THOMPSON, DALE and JACK THOMPSON, P & S Docket No. 
5908. Consent 

TRINKLE, O. W. d/b/a Victor HoG BUYERS. P & S Docket No. 
5850. Consent 

UNIONVILLE SALES Co., INC. 
sion .... 
Supplement to Initial Decision 

WARRINGTON MEAT PACKING COMPANY, INC. 
No. 5862. Consent 

WASHINGTON LIVESTOCK AUCTION, INC. 
5846. Consent 
Supplemental Order, suspension terminated . . 

Watts, GENE. P &S Docket No. 5830. Default 

WILLARD, VANCE K. P &S Docket No. 5792. Consent 

*WINDSOR AUCTION Co., INC., RICHARD E. PASLEY, JR., RAYMOND 

L. TUCKER, LARRY W. REED, and DONALD D. GAST. P&S 
Docket No. 5907. Decision as to Donald A. Gast 

Yost PACK, INC., a corporation, JOHN N. Yost, and JERRY J. 
Yost, individuals. P & S Docket No. 5826. Consent 
as to Yost Pack, Inc. and John N. Yost 
Dismissal as to Jerry J. Yost 

ZAKRZEWSKI, THOMAS, SR. P & S Docket No. 5805. Con- 
sent 

ZYLSTRA, HENRY P., EDWARD J. ZYLSTRA, PETER C. STEL- 
LARD. P &S Docket No. 5853. Consent 


REPARATION DECISIONS: 


FUGATE, JOHN N., II v. DEWEY VANCE. P & S Docket No. 
5712. Decision and Order 
Order on Reconsideration 

LANE, THOMAS E. and ROBERT D. LANE d/b/a LANE Bros. CATTLE 
Co. v. GAIL F, SOHLER d/b/a STOCKMEN’S LIVESTOCK AUCTION 
COMPANY, and JIMMY BOECKMAN. P & S Docket No. 
5698. Decision and Order 
Order on Reconsideration 

LIEB, STEVE T. for and on behalf of Himself and a Class of Ship- 
pers v. RONALD A. PATTON and LINDA PATTON and COFFEY- 
VILLE LIVESTOCK SALES Co., INC. P & S Docket No. 
5656. Complaint withdrawn . 

Lona, W. D. v. MAXWELL & FURNISH LIVESTOCK COMMISSION Co., 
Inc. and MARTIN’ HALFERT. P & S Docket No. 
5710. Dismissal 

WEBER LIVESTOCK AUCTION v. BARRY CHRISTENSEN and DON 
MANNING. P &S Docket No. 5715. Dismissal 


* Current month August 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


AMERICAN FRUIT PURVEYORS, INC. v. UNITED STATES, ET 
(USDA PACA Docket No. 2-4355) Petition de- 


DISCIPLINARY DECISIONS: 


ALEXANDER BROS. PRODUCE, INC PACA Docket No. 
2-5658. Default 
AMERICAN’ FRUIT PURVEYORS, INC. PACA Docket No. 
2-4355. Order vacating Stay Order 
C. B. Foops, INc. PACA Docket No. 2-5544. Decision 
and Order 
*Stay Order 
C & W SALES, INC. PACA Docket No. 2-5691. 
CIMINO BROTHERS PRopUcE, INC. PACA Docket No. 
2-5727. Default saree 
CLARY Housk, INC. PACA Docket No. 2-5629. Consent . 
CoLuMBuS’ FRuir COMPANY, INC. PACA Docket No. 
2-5538. Decision and Order 
Stay Order 
* CONNECTICUT CELERY Co., THE. PACA Docket Nos. 2-5582 
and 2-5603. Decision and Order .................. . 
CONTE, INC. PACA Docket No. 2-5681. Default . 
*CusIMANO, INC., WAYNE. | PACA Docket No. 2-5531. 
cision and Order 
FAMULARO, INC. PACA Docket No. 2-5696. Default 
FINK’S POTATO SERVICE. PACA Docket No. 2-5719. 
fault 
GARY’S PRODUCE Co. PACA Docket No. 2-5744. Consent 
GROWER’S PRIDE, INC., a/t/a RANGE WEsT, LTD. PACA Docket 
No. 2-5687. Default 
HARDCASTLE PRODUCE, CO., a/t/a HARDCASTLE WHOLE- 
SALE. PACA Docket No. 2-5653. Default 
HARVEST HOUSE MARKETING CorP., USA. PACA Docket No. 
2-5662. Default 
KALER PRODUCE COMPANY, INC. 
Default 
MEL’S PRODUCE, INC. PACA Docket No. 2-5690. Default 
Order Dismissing Respondent’s Petition for Reconsidera- 
tion 
MENDENHALL DISTRIBUTING Co., INC. PACA Docket No. 
2-5682. Default 
MENDEZ PRODUCE, RuDY. 
fault 
MERBERG, N., 
Consent 
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MorRIsS PRODUCE. PACA Docket No. 2-5651. Default 
PASSAFIUME, JOHN JOS., Fruit Co., INC. PACA Docket No. 
2-5702. Default 
POMPANO BEACH PRODUCE Co., INC. 
2-5631. Default 
RozAkK’s ProDUCE Co., INC. 
Decision and Order 
* SOUTHERN INSTITUTIONAL Foop SALES & SERVICE, INC. 
Docket No. 2-5741. Default 
UNITED FRUIT AND VEGETABLE Co., INC. 
2-5536. Decision and Order 
Stay Order 
WANNAMELON, INC. PACA Docket No. 2-5666. Default . 


REPARATION DECISIONS: 


A & L Potato Co., INC. v. ALL PRO Potato Co. PACA Docket 
No. 2-5618. Dismissal Order 

ALAMOS TRUCK BROKERS, INC., ASSIGNEE OF KEN LEAR, d/b/a KEN 
LEAR TRUCKING v. CLARENCE MAYFIELD PRODUCE Co., 
INC. PACA Docket No. 2-5588. Dismissal 

ACOSTA GROVES v. CALAVO GROWERS OF CALIFORNIA. 
Docket No. 2-5585. Dismissal 

ALLEN, RUSSELL W. v. NEW ENGLAND FARMS, INC. PACA 
Docket No. 2-5647. Partial Dismissal Order 

ARKANSAS TOMATO COMPANY v. M-K & SONS PRODUCE CO., 
INC. PACA Docket No. 2-5661. Order Granting Pe- 
tition to Reopen 

BAGASARIAN, RICHARD, INC. v. JOSEPH & RAYHILL PRODUCE, 
INC. PACA Docket No. 2-5732. Undisputed 
amount, order for 

BATAGLIA PRODUCE SALES, INC. v. COMMUNITY-SUFFOLK, 
INC. PACA Docket No. 2-5646. Dismissal 

BEAVER BROOK FARMS, INC. v. LORD BROTHERS, INC. PACA 
Docket No. 2-5627. Decision and Order 

BENCHMARK BROKERAGE, INC. v. ROYCO PRODUCE CORPORATION 
a/tla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5738. Default 

*BIANCHI & SONS PACKING CoMPANY v. HJ.L., INc. PACA 

Docket No. 2-5622. Decision and Order 

BLUE ANCHOR, INC. v. E. M. MALLET, INC. PACA Docket No. 
2-5555. Dismissal 

BLUE GOOSE GROWERS, INC. v. Louis FISHGOLD, INC. 
Docket No. 2-5688. Dismissal 
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BONITA PACKING COMPANY t/a BETTERAVIA FARMS v. RoYco PRo- 
DUCE CORPORATION a/t/a ROYAL PRODUCE OF Hous. 
TON. PACA Docket No. 2-5723. Default 

Boston TOMATO Co., INC. v. COLLEY-Woops, INC. PACA 
Docket No. 2-5652. Dismissal 

BOWLIN, BILL C., Co., INC. v. FINK’s POTATO SERVICE. PACA 
Docket No. 2-5692. Reparation Order 

BYRNES, JOSEPH F., PRODUCE, INC. v. KALECK DISTRIBUTING 
Co. PACA Docket No. 2-5707. Decision and Order . 

C. & C. FARMS v. SYRACUSE & JENKINS PRODUCE, INC. PACA 
Docket No. 2-4808. Decision and Order 

C. & G. ONION CoMPANY, INC. v. BUSHMAN’S INC. PACA Dock- 
et No. 2-5570. Dismissal Order 

CAAMANO Bros., INC. v. SOUTHLAND PRODUCE Co., a/t/a WEST 
Fruit Co. PACA Docket No. 2-5715. Decision and 


CALAVO GROWERS OF CALIFORNIA v. INTERNATIONAL Foop MAR. 

KETING, INC. PACA Docket No. 2-5645. Dismissal . 
*CALIFORNIA SUBTROPICAL EXPORTS v. LINCOLN DIVERSIFIED 

SYSTEM, INC., a/t/a LINCOLN PRODUCE. PACA Docket No. 
2-5667. Decision and Order 

CAL-VEG SALES, INC. v. SEARS-SCHUMAN Co. PACA Docket 
No. 2-5668. Decision and Order 

* Order on Reconsideration 

CARD E ENTERPRISES, INC. d/b/a KOYAMA FARMS v. ANNA DEFEO 
d/b/a CENTRAL PRODUCE COMPANY. PACA Docket No. 
2-5750. Dismissal 

CASTANEDA, RICARDO d/b/a PENINSULA VEGETABLE EXCHANGE v. 
VALLEY BROKERAGE, INC. PACA Docket No. 2-5512. 
Dismissal 

CLEVELAND CELERY MARKET COMPANY v. CENTRAL Foops, INC., 
Formerly EMPIRE Foops, INC. PACA Docket No. 
2-5694. Decision and Order ... 

CLOUD PRODUCE INC. v. JACK MALL Potato Co. PACA Dock- 
et No. 2-5592. Decision and Order 

COOPER, EDWARD Z. v. CARO & LONGO WHOLESALE PRODUCE CO., 
INC. PACA Docket No. 2-5523. Decision and Order 

*Cortes & Co., J.R. v. E. VEGA & SONS PRODUCE. PACA 

Docket No. 2-5673. Order of Dismissal 

DAUuITO, RALPH, & Sons, INC. v. GRATZ & UTTER, and/or WILLIAM 
J. MOWEN. PACA Docket No. 2-5487. Decision and 
Order 

DELUCA, LOUIS v. DINO DISTRIBUTORS, INC. PACA Docket No. 
2-5569. Decision and Order 
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Dupa, A., & SONS, INC. v. E. VEGA & SONS PRODUCE. PACA 
Docket No. 2-5518. Dismissal 

ELLSWORTH, ELMER F. d/b/a ELLSWORTH PRODUCE v. T. W. FADAL, 
d/b/a FADAL FRESH Fruit & PRODUCE Co. and/or FADAL 
FRESH FRUIT AND PRODUCE Co., INC. PACA Docket No. 
2-5535. Decision and Order 

FARM PAK PRODUCTS, INC. v. JOE ROSENTHAL & SONS. PACA 
Docket No. 2-5672. Decision and Order 

FRESH Foops OF CALIFORNIA, INC. v. MEL’S PRODUCE, 
INC. PACA Docket No. 2-5649. Decision and Order 

FRUITS OF FOUR SEASONS v. COLUMBUS FRUIT Co. PACA 
Docket No. 2-5633. Decision and Order 

GARCIA, J. M., PRODUCE, INC. v. ENRIQUE LAZCANO, d/b/a HEN. 
RY’'S PRODUCE. PACA Docket No. 2-5625. Decision 
and Order 

GARIN, THE, COMPANY, v. M. OFFUTT BROKERAGE Co. PACA 
Docket No. 2-5710. | Undisputed amount, order for 
Stay Order 
Order on Reconsideration 

GARIN, THE, Co. v. NATIONAL FRESH Fruit & VEGETABLE Co., 
INC. PACA Docket No. 2-5654. Decision and Order 

GARIN, THE, COMPANY v. MIKE PHILLIPS ENTERPRISES, 
INC. PACA Docket No. 2-5709. Decision and Order 

GARY'S PRODUCE COMPANY v. LEE MING PRODUCE, INC. PACA 
Docket No. 2-5541. Decision and Order 

GENBROKER CORPORATION, t/a GENERAL BROKERAGE Co. v. 
KODAMA/SCHULMAN’  Co., INC. PACA Docket No. 
2-5548. Order on Reconsideration 

GEORGIA VEGETABLE Co., INC. v. UNITED PRODUCE DISTRIBUTORS, 
INC. and KAISER DISTRIBUTORS, INC. PACA Docket Nos. 
2-5501 and 2-5502. Dismissal Order 

GILFENBAIN Bros. Co. v. MASSELLI BROTHERS, INC. PACA 
Docket No. 2-5655. Reparation Order 

GLASS, RICHARD A., COMPANY, INC., v. D. J. FORRY COMPANY, 
INC. PACA Docket No. 2-5591. Dismissal 

GREENBELT FARMS, INC. v. HOULEHAN, INC. PACA Docket No. 
2-5613. Decision and Order 

*GREEN VALLEY PropucE Co-Op v. PupiLLo Fruit Com. 

PANY. PACA Docket No. 2-5713. Decision and Or- 


GREEN VALLEY PRODUCE Co-Op v. SPIZMAN FRUIT COMPANY. 
PACA Docket No. 2-5606. Dismissal 

GRIFFIN-HOLDER Co. uv. JOSEPH MERCURIO PRODUCE CoRP. 
PACA Docket No. 2-5718. Decision and Order 
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GRIZZARD, JIMMY, SALES, INC. v. LLoyD C. Myers d/b/a LLoyp 
MYERS Co. PACA Docket No. 2-5638. Decision and 


HELMS POTATO Co. v. JIMMY SHMON d/b/a JIMMY SHMON CoM- 
PANY. PACA Docket No. 2-5678. Reparation Order 
HiGH & MIGHTY Farms, INc. v. H.R. BUSHMAN & SON 
CorP. PACA Docket No. 2-5562. Decision and Or- 


Hunts Point ToMATO Co., INc. v. Cory FARMS, INC. 
Docket No. 2-5590. Decision and Order 

JULES PRODUCE Co., INC. v. QUALITY MELON SALES, 
INC. PACA Docket No. 2-5597. Decision and Order 

KERN RIDGE GROWERS, INC. v. T.J. POWER & Com. 
PANY. PACA Docket No. 2-5632. Decision and Or- 


Order on Reconsideration 

KISER & Sons, INC. v. CLARY House INC. PACA Docket No. 
2-5621. Stay Order 

LA MANTIA-CULLUM-COLLIER & Co., INC. v. BREVARD PRODUCE 
Co., INC. PACA Docket No. 2-5608. Decision and 


LA MANTIA-CULLUM-COLLIER & CoMPANY, INC. v. C.L. FAIN 
Co. PACA Docket No. 2-5521. Decision and Order 

LAMANUZZI AND PANTALEO, LTD. v. DINO DISTRIBUTORS, 
INC. PACA Docket No. 2-5567. Decision and Order 

LINDEMANN FARMS, INC. v. SOL SALINS, INC. PACA Docket 
No. 2-5460. Order on Reconsideration 

M&M Tomato Co., INC. v. Royco PRODUCE CORPORATION a/t/a 
ROYAL PRODUCE OF HOUSTON. PACA Docket No. 2- 
5724. Decision and Order 

MaGIc VALLEY PRODUCE, INC. v. E. & R. BROKERAGE and/or 
HousE OF Goop CELERY, INC. PACA Docket No. 
2-5459. Decision and Order 

MCRAE PRODUCE Co., INC. v. D’AGOSTINO PRODUCE. 
Docket No. 2-5422. Order on Reconsideration 

MENDELSON-ZELLER Co., INC. v. AIRLINE PRODUCE Co. 
Docket No. 2-5656. Decision and Order 

*MEYER TOMATOES v. HARDCASTLE PRODUCE Co., INC. 

Docket No. 2-5636. Decision and Order 

MIZOKAMI BROTHERS OF ARIZONA, INC. v. FARMERS SALES, 
INC. PACA Docket No. 2-5749. Dismissal 

Monc’s CONSOLIDATED PRODUCE, INC. v. RAYCO PRODUCE ENTER- 
PRISES, INC. PACA Docket No. 2-5497. Dismissal 

MORELLO INTERNATIONAL, LTD. v. ONEONTA TRADING CORPORA- 
TION. PACA Docket No. 2-5580. Dismissal 
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MounrtTaAIN MIST PACKERS v. HARVEST HOUSE MARKETING CORPO- 
RATION. | PACA Docket No. 2-5620. Stay Order 

MourabDIck, Cy, AND Sons, Inc. v. D.J. Forry (Co., 
INC. PACA Docket No. 2-5557. Dismissal Order 

Muir-ROBERTS COMPANY, INC. v. ROYCO PRODUCE CORPORATION 
altla ROYAL PRODUCE OF HouUSTON. PACA Docket No. 
2-5739. Default 

MUTUAL VEGETABLE SALES v. SANSOME PRODUCE, INC. 
Docket No. 2-5736. | Undisputed amount, order for 

NALBANDIAN FARMS, INC. v. M. OFFUTT BROKERAGE CO., 
INC. PACA Docket No. 2-5726. Undisputed 
amount, order for 
Order on Reconsideration 

NORTH SHORE PRODUCE Co., INC. v. EASTCO PRODUCE DISTRIBU- 
TORS, INC. PACA Docket No. 2-5609. Decision and 
Order 

NorTON, J.R., COMPANY vu. CHRISTMAN PRODUCE COoM- 
PANY. PACA Docket No. 2-5737. Admission of Lia- 


Pass Far, INC., d/b/a SUN City FARMS v. SALAH A. GOUDA, 
d/b/a GOUDA GROVES. PACA Docket No. 2-5648. De- 
cision and Order 

PREFERRED TOMATO CoRP. v. COLUMBUS FRUIT Co., INC. 
PACA Docket No. 2-5498. Stay Order 
Order on Reconsideration 

PREMIUM ELKTON POTATOES, INC. v. PROCESS SUPPLY COM- 
PANY. PACA Docket No. 2-5513. Decision and Or- 


PROCESS SUPPLY COMPANY, INC. v. PERFECT POTATO CHIPS, 
INC. PACA Docket No. 2-5577. Decision and Order 

PROVINCIAL FRUIT COMPANY LIMITED v. BREWSTER HEIGHTS 
PACKING, INC. PACA Docket No. 2-5516. Dismissal 

PURE GOLD, INC. v. FRUITEX CORPORATION, PACA Docket No. 
2-5575. Decision and Order 

RANCH-FRESH PRODUCE, INC. v. HOWARD GOLDFINGER. PACA 
Docket No. 2-5473. Decision and Order 

READY Pac Propuce, INC. v. MEL’S PRODUCE, INC. PACA 
Docket No. 2-5650. Dismissal 

ROBINSON COMPANY, C.H. v. FORT PIERCE TOMATO GROW. 
ERS. PACA Docket No. 2-5628. Decision and Order 

ROBINSON COMPANY, C. H. v. Royco PRODUCE CORPORATION a/t/a 
ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5721. Default 

RUSKOWSKI, ANTHONY I, v, PREVOR-MAYRSOHN, INTERNATIONAL, 
INC. PACA Docket No. 2-5517. Decision and Order 
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SALINAS LETTUCE FARMS COOPERATIVE v. CHRISTMAN PRODUCE 
ComPANy. PACA Docket No. 2-5712. Reparation 


SALINAS LETTUCE FARMERS COOPERATIVE v. GEORGALOS DISTRIB- 
UTING Co. PACA Docket No. 2-5659. Dismissal 
SANTA CLARA PRODUCE, INC. v. MORRISSEY, STRINGER & PATLAN, 
INC. PACA Docket No. 2-5594. Decision and Order 

SEITZINGER, FRANK, FARMS, INC. v. GLEN W. GUMLIA and G & G 
SALES CORPORATION and NEWMAN M. HINKLEY. PACA 
Docket No. 2-5505. Dismissal 

SENINI ARIZONA, INC. v. C.H. ROBINSON COMPANY. PACA 
Docket No. 2-5641. Decision and Order 

SKYVIEW COOLING COMPANY v. RoYcO PRODUCE CORPORATION 
altla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5722. Default 

SuN FRESH, INC. v. TOMMIES CELLO-PAK, INC. PACA Docket 
No. 2-5792. Reparation Order 

SUNNY FARMS, INC. v. HRDLICKA Bros. LIVESTOCK SALES, INC. 
a/tla HRDLICKA BROS. PRODUCE Co. PACA Docket No. 
2-5612. Decision and Order 

TENNECO WEST, INC. v. LOWELL PRODUCE, INC. PACA Docket 
No. 2-5789. Stay Order 

TrI-Boro Fruit Co., v. DINO DISTRIBUTORS, INC. PACA Dock- 
et No. 2-5568. Decision and Order 

Ucon Probuce, INC. v. Royco PRODUCE CORPORATION a/t/a Roy 
AL PRODUCE OF HOUSTON. PACA Docket No. 2-5733. 
Default 

VALLEY HARVEST DISTRIBUTING, INC. v. E. L. KEMPF & Son, 
INC. PACA Docket No. 2-5611. Stay Order 

WALSH, DAVE, Co., INC. v. MAREX INTERNATIONAL, INC. a/t/a Na- 
TIONWIDE PRODUCE DISTRIBUTORS. PACA Docket No. 
2-5605. Decision and Order 

WESTRICK, RAY, FARMS, INC. v. THE A. E. ALBERT & SONS, 
INC. PACA Docket No. 2-5617. Decision and Order 

WESTSIDE PRODUCE Co. uv. E. L. KEMpF & Sons, INC. PACA 
Docket No. 2-4866. Stay Order 

WHEELER, WARREN, INC. v. ANCHOR Foop Propucts, INC., t/a 
Famous FoopD PRODUCTS. PACA Docket No. 2-5616. 
Decision and Order 

WoRLD WIDE PRODUCE BROKERS, INC. v. CHARLES C. COLLINS 
d/b/a COLLINS BROKERS PRODUCE Co. PACA Docket No. 
2-5639. Dismissal 

Wyss, WILLIAM G. d/b/a WILLIAM Wyss PRODUCE DISTRIBUTING v. 
CAL-WEST PACKING Co., INC. PACA Docket Nos. 2-5545 
and 2-5546. Decision and Order 
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Wyss, WILLIAM G. d/b/a WILLIAM Wyss PRODUCE DISTRIBUTING v. 
EuSEBIO J. AGULIAR, d/b/a AGULIAR PRODUCE. PACA 
Docket No. 2-5530. Decision and Order 


REPARATION DEFAULT DECISIONS (RD): 


* ABATTI PRopUCE, INC. v. T.W.A., INc. PACA Docket No. 
RD-81-196 
ACOSTA GROVES v. HISPANIC FooD DISTRIBUTION CORP. PACA 
Docket No. RD-81-176 
AGRI SALES v. THURSTON P. CANTRELL & DON R. BEASLEY d/b/a 
DELTA PRODUCE Co. PACA Docket No. RD-81-145 
AMERICAN BANANA Co., INC. v. FSD INDUSTRIES. PACA Dock- 
et No. RD-81-61 
AMERICAN FINE Foops, INC. v. CHRIS SALAZAR, JR. d/b/a GREEN 
VALLEY PRODUCE DISTRIBUTORS. PACA Docket No. 
RD-81-193 
AMERICAN FINE Foops, INC. v. SOUTHERN INSTITUTIONAL FooD 
SALES & SERVICE, INC. PACA Docket No. RD-81-121 . 
AMERICAN PRODUCE Co. v. RASHED CORPORATION a/t/a JOHNNY’S 
FRUIT MARKET. PACA Docket No. RD-81-114 
ANTIGO POTATO GROWERS, INC. v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA OChSt NOs OBES OS: 56k 6 iiss dlinle ne dl bale wie arelee 
ANTLE, Bub, INC. v. PUPILLO FRUIT COMPANY. PACA Docket 
No. RD-81-171 
ANTLE, Bup, INC. v. TWIN STATES MARKETING Co., INC. 
Docket No. RD-81-54 
ARMATA, E., INC. v. A. C. PRODUCE, INC. PACA Docket No. 
RD-81-152 
BAILLIE, JACK T., Co., INC. v. T.W.A., INC. PACA Docket No. 
RD-81-189 
BAILLIE, JACK T., Co., INC. v. THURSTON P. CANTRELL and Don R. 
BEASLEY d/b/a DELTA PRODUCE Co. PACA Docket No. 
RD-81-159 
* BASIN PoTaTo v. CHIEF BRANDS OF TUSCALOOSA. PACA Dock- 
et No. RD-81-199 
Bass, H.E. v. E. OLIVER ZELLNER. PACA Docket No. 
RD-81-72 
*BELRIDGE PACKING Co. v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS, INC. PACA DOCKED NGO. TPO Lai 5 ciscc.ccas sansispees rai clicwila eke 1184 
* BENANDI PRODUCE Co., INC. v. WAYNE CUSIMANO, INC. PACA 
Docket No. RD-81-218 
BERWICK VEGETABLE COOPERATIVE v. SAM RUBY EXPORT 
Co. PAC AvDOCKSE INO ee U OO s.iatidaS ite dale eae caieaa ee sheaths 
*BIANCHI & SONS PACKING Co. v. E. VEGA & SONS PRo- 
DUCE. PACA Docket No. RD-81-230 
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“BiG RED” TOMATO PACKERS v. JACK F. BECKUM d/b/a BATESVILLE 
TOMATO HOUSE. PACA Docket No. RD-81-172 

BONITA PACKING Co. a/t/a BETTERAVIA FARMS v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-69 

BORDGES, ALEX, COMPANY v. SAM WANG Foop Corp. PACA 
Docket No. RD-81-34. Stay Order 

Brown, Mort, INc. v. ALEX J. BORDGES d/b/a ALEX BORDGES 
Co. PACA Docket No: NH Sl-2oe 6. i cds Win eee ae ee 

BRUNNER PRODUCE COMPANY vu. VALDEZ BROKERAGE Co. 
PACA Docket No. RD-81-95......... 

CALIFORNIA FRUIT COMPANY v. E. VEGA & SONS PRODUCE. 
PACA Docket No. RD-81-182 ............... 

CAL-SHRED INC. a/t/a STRAWBERRY CITY SALES v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-57 

CAPPELLO, J & L, FARMS v. CHARLES D. QUARELLI, JR., d/b/a 
QUARELLI DISTRIBUTING a/t/a Q DISTRIBUTING. PACA 
Docket No. RD-81-91. Order Denying Motion to Re- 


CArURRO, FRANK, & SON vu. CHRISTMAN PRODUCE COM. 
PANY. PACA Docket No. RD-81-141 

CARTANZA, PHILLIP P. d/b/a SHADYBROOK FARMS v. EASTCO POTA- 
TO DISTRIBUTORS, INC. PACA Docket No. RD-81-131 

* CASILLAS BROTHERS, INC. v. ROMI EXPorT. PACA Docket No. 

RD-81-214 

CHAMBERLAND, ROBERT F. d/b/a R. F. CHAMBERLAND v. MICHAEL 
PADULA d/b/a PADULA PEELED POTATOES. PACA Docket 
No. RD-81-76 

CHAPMAN Fruit Co. INC. v. HARRIS ENTERPRISES, INC. a/t/a ENDI- 
COTT PRODUCE Co. PACA Docket No. RD-81-183 

CLARK, CHARLES HAROLD d/b/a ALFRED BROBACK & COMPANY v. 
DALE R. VOLKERT d/b/a VOLKERT Foops. PACA Docket 
No. RD-81-74 

COASTAL MARKETING ASSOCIATES INC. v. PRODUCE ASSOCIATES 
INC. PACA Docket No. RD-81-164 

COLLINS BROTHERS, INC. v. CHIEF BRANDS a/t/a MARKET BAs- 
KET. PACA Docket No. RD-81-80 

COLORADO POTATO GROWERS EXCHANGE v. DELTA PRODUCE 
Co. PACA Docket Ne Hi-O1- 148). 6a 5 Soa caes oA tenes 1009 

COLORADO PoTATO GROWERS EXCHANGE v. H & H DISTRIBUTING 
Co. PACA Docket No. RD-81-156 

COLORADO POTATO GROWERS EXCHANGE v. SOUTHERN INSTITU- 
TIONAL Foop SALES & SERVICE, INC. PACA Docket No. 
RD-81-84 

COLORADO PoTATO GROWERS EXCHANGE v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-92 


* Current month August 1981 decisions. 





1066 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 
Reparation Default Decisions (RD)—Cont. 


CONNECTICUT POTATO FARMERS COOPERATIVE ASSN. v. AL-JACS, 
INC. PACA Docket No. RD-81-42 
*CONSOLIDATED DISTRIBUTORS v. INDIANA HITCHING Post Corp. 
a/t/a HITCHING PosT MKT. PACA Docket No. 
RD-81-207 
COUTURE FARMS v. NORTH AMERICAN PRODUCE  DISTRIBU- 
TORS. PACA Docket No. RD-81-96 
CROWN PACKING COMPANY, INC. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-67 
Daulto, RALPH & Sons, INc. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-81 
DAVIES, K. M., Co., INC. v. INDIANA HITCHING Post Corp. a/t/a 
HITCHING Post MKT. PACA Docket No. RD-81-185 
DELAWARE PRODUCE GROWERS, INC. v. MICHAEL PADULA d/b/a M. 
PADULA PEELED POTATOES. PACA Docket No. RD- 


DELTA PACKING COMPANY OF Lop! INC. v. SUNRISE PAK-N-KOOL, 
INC. PACA Docket No. RD-81-166 
DENT, GEORGE E., SALES, INC. v. MONTE ALTO Foops, 
INC. PACA Docket No. RD-81-82 
*Donovan, R. F., Fars, INC. v. T.W.A., INC. PACA Docket 
No. RD-81-197 
Dupa, A., & Sons, INC. v. JACK F. BECKUM d/b/a BATESVILLE To- 
MATOE COMPANY. PACA Docket No. RD-81-97 
DURNIAT, HENRY S. d/b/a VERDE FARMS al/t/a SANDIA DISTRIBU- 
TORS v. GARY J. STANTON & RAYMOND E. YOUNG d/b/a 
BERTIS PRODUCE Co. PACA Docket No. RD-81-106 
EMPIRE PRODUCE TERMINAL CoRP. v. UNION Foop SERV.- 
ICE. PACA Docket No. RD-79-374. | Order Reopen- 
ing After Default 
*ENGEL, KurT VAN, COMMISSION Co., INC. v. B. CIANCIOLO, 
INC. PACA Docket No. RD-81-226 
“FISHER, BRADLEY J. v. ACTON Co., INC. a/tla GORDON 
Foops. PACA Docket No. RD-81-165. Order reopen- 
ing after default 
FLEMMING, CHARLES J. d/b/a C.J. FLEMMING Co. v. ALEX 
BORDGES Co. PACA Docket No. RD-81-85 
ForD Bros., INC. v. E. VEGA & SONS PRODUCE. PACA Docket 
No. RD-81-103 
ForD, MALVIN G. d/b/a MALVIN FORD PRODUCE v. TROPICAL 
FARMS, INC. PACA Docket No. RD-81-158 
Four Stak Tomato, INC. v. JACK F. BECKUM d/b/a BATESVILLE 
TOMATOE HOUusE. PACA Docket No. RD-81-146 
FRIESEN, DAN E. vu. VEGAS VILLAGE SUPER MARKET, 
Div. PACA Docket No. RD-81-112 
Order Vacating Default Order and Staying Proceedings 
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*GARIN COMPANY, THE v. NORTH AMERICAN DISTRIBUTORS, 
INC. PACA Docket No. RD-81-162 

GARIN COMPANY, THE v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-53 

*GENBROKER CORPORATION d/b/a GENERAL BROKERAGE Co. v. SUN 
Hona Wo Propuce, INc. PACA Docket No. RD-81- 


GENERAL PRODUCE, INC. v. HERBERT W. LEWIS d/b/a HERBERT 
LEWIS PRODUCE. PACA Docket No. RD-81-65 
* GENERAL PRODUCE, INC. v. KEN THOMAS d/b/a KEN THOMAS PRO. 
DUCE. PACA Docket No. RD-81-195 
*Gotp BELL INC. v. THE CONNECTICUT CELERY CO. PACA 
Docket No. RD-81-227 
Grasso Foops, INC. v. SCHORR-STERN Foop Corp. PACA 
Docket No. RD-81-107 
Grasso, THOMAS M. v. CONTE, INC. PACA Docket No. 
RD-81-43 
*Gratz & UTTER v. HARTFORD BANANA CO., INC. PACA Dock- 
et No. RD-81-201 
GREENBELT FARMS, INC. v. DELTA PRODUCE Co. PACA Docket 
No. RD-81-150 
GREEN VALLEY FARMS INC. v. RODRIQUEZ TOMATO DISTRIBUTING 
Co. PACA Docket No. RD-81-100 
*GREEN VALLEY PRODUCE Co-Op. v. T.W.A.,INc. | PACA Dock- 
et No. RD-81-209 
HALL, H., & Co., INC. v. JOHN J. QUINN COMPANY. PACA 
Docket No. RD-81-83 
HARLEE-GARGIULO, INC. v. JACK F. BECKUM d/b/a BATESVILLE To- 
MATOE HOUSE. PACA Docket No. RD-81-98 
HARLOFF FARMS v. SUNSHINE SALAD Co., INC. PACA Docket 
No. RD-81-64 
HARRISON FARMS, INC. v. BRETT BENNETT PRODUCE. PACA 
Docket No. RD-81-119 
HILDRETH, KENNARD C., JR. d/b/a MEADOW BEND FARM & GREEN 
HOUSE v. TWIN STATES MARKETING CoO., INC. PACA Dock- 
et No. RD-81-62 
HOLLANDALE MARKETING ASSOCIATION v. MCGRATH BROKERAGE 
COMPANY, INC. PACA Docket No. RD-81-94 
HOVERSON & SONS v. JOE'S FRUIT BASKET. PACA Docket No. 
RD-81-70 
Hunt OtL COMPANY a/t/a PLANTATION PRODUCE COMPANY Uv. 
McGRATH BROKERAGE COMPANY, INC. PACA Docket No. 
RD-81-71 
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J.D. DISTRIBUTING Co. v. T.W.A., INC. PACA Docket No. 
RD-81-188 
KAMINISKI, ALBERT v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-144 
*KLEIMAN & HOCHBERG INC. a/t/a YECKES-EICHENBAUM DIVISION v. 
NorTH AMERICAN DISTRIBUTORS, INC. PACA Docket No. 
RD-81-203 
*Kocu, RICHARD R. v. TOMMIES CELLO-PAK, INC. PACA Docket 
No. RD-81-205 
KRAUT, VICTOR, INC. v. SUNSHINE SALAD Co., INC. 
Docket No. RD-81-127 
KRUGER’S INCORPORATED v. DALE R. VOLKERT d/b/a VOLKERT 
Foops. PACA Docket No. RD-81-75 
* KUROKI, GEORGE v. E. VEGA & SONS PRopucE. | PACA Docket 
No. RD-81-208 
LANGE, ToM, COMPANY, INC. v. ALFRED GORDON OLIVER AND Ros. 
ERT THOMAS RAMSEY d/b/a EASTERN TOMATO Co. PACA 
Docket No. RD-81-89 
LEEDY, Victor F. d/b/a LEEDY PRODUCE COMPANY v. TOMMIES 
CELLO-PAK, INC. PACA Docket No. RD-81-184 
*Let-Us-Pak uv. CHARLES G. HAUN d/b/a CHIEF BRANDS OF TUSCA- 
LOOSA, PACA Docket No. RD-81-200 
*Let-Us-Pak v. T.W.A., Inc. | PACA Docket No. RD-81-202 . 
Los ALAMOS FARMS, INC. v. CHARLES D. QUARELLI, JR. d/b/a 
QUARELLI DISTRIBUTING a/t/a Q. DISTRIBUTING. PACA 
Docket No. RD-81-143 
M.F.W. TRUCKING, INC. d/b/a TRIANGLE ENTERPRISES v. JULIAN 
DROUBIE d/b/a NORTH STAR SALES. PACA Docket No. 
RD-81-135 
Maaalo, INc. v. TWIN STATES MARKETING Co., INC. 
Docket No. RD-81-60 
Maal, INC. v. RASHED CORPORATION a/t/a JOHNNY'S FRUIT MAR- 
KET PACA Docket No. RD-81-117 
*MAGLIO & COMPANY v. B. CIANCIOLO, INC PACA Docket No. 
RD-81-223 
MAHNS, VICTOR S. d/b/a SUNWARD FARMS vu. DANNY LEWIS YOUNG 
d/b/a HUGH YOUNG PRODUCE AND Co. PACA Docket No. 
RD-81-88 
MANA-HILL PACKING Co., INC. vu. BATESVILLE TOMATOE 
HOUSE. PACA Docket No. RD-81-179 
MaPEs, INC. v. T.W.A., INC. PACA Docket No. RD-81-168 . 
MASCARI, LEONARD J. d/b/a COASTAL BROKERAGE Co. v. JULIAN 
DROUBIE d/b/a NORTH STAR SALES Co. PACA Docket No. 
RD-81-48 
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MAULHARDT, H. H., PACKING Co. v. TWIN STATES MARKETING CoO., 
INC. PACA Docket No. RD-81-68 
MAULHARDT-STILES Co. v. ALEX J. BORDGES d/b/a ALEX BORDGES 
Co. PACA Docket No. RD-81-120 
McNAIR, JOE, INC. v. B & E PRODUCE, INC. PACA Docket No. 
RD-81-142 
MERRITT, E. W., FARMS v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS, INC. PACA Docket No. RD-81-198 ....... 
MEYERS, CALVIN C. v. WATERMILL EXPORT, INC PACA Dock- 
et No. RD-81-37 .. . 
MIEZE JET-AIR SALES INC. v. CHARLES A. CESNALES, JR. d/b/a 
City MARKET. PACA Docket No. RD-81-140 
MING KEE Propucts, INC. v. EVERGREEN CORPORATION. 
PACA Docket No. RD-81-73 
Misita, TONY, & SONS PRODUCE v. SPIZMAN FRUIT COMPANY, 
INC. PACA Docket No. RD-81-102 
MONTEREY BAY PACKING Co. v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-58 
*MorritT, RICHARD J. d/b/a UNITED PropucE Co. v. WESTERN 
FRUIT, INC. PACA Docket No. RD-81-206 st 
Movosovitz, MAx, Co., INC. v. MEETING STREET PIGGLY WIGGLY, 
INC. PACA Docket No. RD-81-129 
* MURAKAMI FARMS INC. a/t/a MURAKAMI PRODUCE Co. v. THE CON 
NECTICUT CELERY CO. PACA Docket No. RD-81-228 
*Myco v. T.W.A.,INc. | PACA Docket No. RD-81-211 
NAGELBERG, AL, & Co., INc. v. A. C. PRODUCE, INC. PACA 
Docket No. RD-81-151 
*NAPLES TOMATO GROWERS, INC. 
Docket No. RD-81-225 : 
NORDEN FRulIT Co. a/t/a CAL FRUIT v. HARBOR BANANA DISTRIBU 
TORS, INC. a/t/a WHOLESALE FRESH Foops. PACA Docket 
No. RD-81-160 
NORTH SIDE BANANA COMPANY v. ROYCO PRODUCE CORPORATION 
a/tla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
RD-81-161 .... a 
NorTON, J. R., COMPANY v. TOMMIES CELLO-PAK, INC. 
Docket No. RD-81-130 
NorTON, J.R., COMPANY v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-56 
PACIFIC GAMBLE ROBINSON Co. a/t/a PaciFic Fruir & PRODUCE 
Co. v. Royco PRODUCE CORPORATION a/t/a ROYAL PRODUCE 
OF HOUSTON. PACA Docket No. RD-81-174 
PARAMOUNT CITRUS ASSOCIATION, INC. v. DELTA PRODUCE 
Co. PACA Docket No. RD-81-190 .... 
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PARAMOUNT CITRUS ASSOCIATION, INC. v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-168 

PARIS FOODS CORPORATION v. MICHIGAN FROSTED Foops 
Co. PACA Docket No. RD-81-41 

PEPIN HEIGHTS ORCHARD, INC. v. DALE R. VOLKERT d/b/a VOL- 
KERT Foops. PACA Docket No. RD-81-167 

PETRO, SAMUEL S., d/b/a SAM PETRO PRODUCE v. SADIE T. GAL- 
LEGOS d/b/a PALM City POTATOE SALES. PACA Docket 
No. RD-81-50 

PHILADELPHIA PRODUCE COMPANY v. PRODUCE ASSOCIATES, 
INC. PACA Docket No. RD-81-51. Dismissal Order 

PITMAN & Sons INC. v. JOHN BAILEY. PACA Docket No. 
RD-81-155 

PITSCH, EDWARD, PRODUCE, INC. v. MICHIGAN QUALITY Foops, 
INC. PACA Docket No. RD-81-118 

*Post & TABACK, INC. v. A. C. Propuce, INC. PACA Docket 

No. RD-81-216 

POTATO SERVICES OF MICHIGAN, INC. v. JOY’S WHOLESALE PRO- 
DUCE. PACA Docket No. RD-81-139 

POTH VEGETABLE COMPANY, INC. v. MCGRATH BROKERAGE CoM. 
PANY, INC. PACA Docket No. RD-81-79 

PREVOR-MAYRSOHN INTERNATIONAL, INC. v. DOMINICK MARTELLA 
d/b/a SONNY’S FARM. PACA Docket No. RD-81-109.......... 

PRUETTE, GRADY v. OLYMPIC WHOLESALE PRODUCE & Foops, 
INC. PACA Docket No. RD-81-45 
Order Denying Motion to Reopen 

PURE GOLD, INC. v. HARDCASTLE PRODUCE Co., INC. 
Docket No. RD-81-55 

*RAVARINO PRODUCE Co., INC. v. THE SALAD Co., INC. PACA 

Docket No. RD-81-217 

Rio PRODUCE Co., INC. v. Rocio PRODUCE, INC. PACA Docket 
No. RD-81-111 

ROTHMAN’ BERRY DISTRIBUTORS, INC. v. A.C. PRODUCE, 
INC. PACA Docket No. RD-81-153 

ROTHMAN, D.M., Co., INc. v. A.C. Propuce, INc. 
Docket No. RD-81-154 

RoYAL PACKING Co. v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-66 

S &S Propuce Co., INc. v. JOSEPH COMELLA & ANTHONY COMEL- 
LA d/b/a JOE’S FruiT BASKET. PACA Docket No. 
RD-81-180 

SAHARA PACKING COMPANY v. TOMMIES CELLO-PAK, INC. 
PACA Docket No. RD-81-110 
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Sam, A., & SONS PRODUCE Co., INC. v. CHARLES D. GOFORTH, SR. 
d/b/a FINK’S POTATO SERVICE. PACA Docket No. 
RD-81-78 

Sam, A., & Sons Propuce Co., INC. v. MEL’S PRODUCE, 
INC. PACA Docket No. RD-81-108 

SAULSBURY Bros., INC. v. MICHIGAN FROSTED Foops 
Co. PACA Docket No. RD-81-44 

Scott, D. E., & Son v. JOY’s WHOLESALE PRODUCE. 

Docket No. RD-81-139 
*SEFERINO VALDEZ v. GREAT WESTERN PRODUCE, INC. 
Docket No. RD-81-221 

SIGMA PRODUCE Co., INC. v. FELIX G. RODRIQUEZ and ROBERT 
RODRIQUEZ d/b/a RODRIQUEZ TOMATO DISTRIBUTING 
Co. PACA Docket No. RD-81-101 

*SIGMA PRODUCE Co., INC. v. TOMATOES INC. PACA Docket No. 
RD-81-224 

Six L’s PACKING COMPANY, INC. v. CHARLES G. HAUN d/b/a CHIEF 
BRANDS OF TUSCALOOSA. PACA Docket No. RD-81-192 .............. 1015 

Six L’s PACKING Company, INC. v. R & J PRODUCE Com. 
PANY. PACA Docket No. RD-81-46 

SMITH, ANDREW, Co. v. TOMMIES CELLO-PAK, INC. 

Docket No. RD-81-157 

SMITH, RONALD G. d/b/a STATELINE FARMS v. GOLDEN H. PACKING 

COMPANY. PACA Docket No. RD-79-336. Stay 


SOUTHLAND FROZEN Foops, INC. v. MONTE ALTO Foops, 
INC. PACA Docket No. RD-81-49 

STANDARD Fruir & VEGETABLE Co., INC. v. DELTA PRODUCE 
Co. PACA Docket No. RD-81-148 

STRUBE CELERY & VEGETABLE Co. v. ELDRIDGE DISTRIBUTING, INC. 
altla SUBURBAN FRUIT RANCH. PACA Docket No. 
RD-81-173 

Sun HARVEST, INC. v. CHARLES D. QUARELLI, JR., d/b/a QUARELLI 
DISTRIBUTING a/t/a Q. DISTRIBUTING. PACA Docket No. 
RD-81-47 

SUNKIST GROWERS, INC. v. CIMINO BROTHERS PRODUCE, 
INC. PACA Docket No. RD-81-87 

*SUNLIGHT TOMATO Co., INC. v. THE CONNECTICUT CELERY 
Co. PACA Docket NO, ERG b=oae 6 oo oo RN Sew e eG See ecsiee eau 1187 

TANITA FARMS, INC. v. T.W.A., INC. PACA Docket No. 
RD-81-186 

TANITA FARMS, INC. v. TOMMIES CELLO-PAK, INC. PACA Dock- 
et No. RD-81-181 


* Current month August 1981 decisions. 





1072 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 
Reparation Default Decisions (RD)—Cont. 


TAYLOR, LYLE D. d/b/a TAYLOR PRODUCE COMPANY v. JIMMY 
SHMON d/b/a JIMMY SHMON COMPANY. PACA Docket No. 
RD-81-90 

*ToMATOES, INC. v. NEW JERSEY ToMATO Co., INC. PACA 
Docket No. RD-81-215 

Tony-LIN Propuce, INC. v. JIM MOoceERI & Sons, INC. 
Docket No. RD-81-128 

TRIPLE T PACKING, INC. v. METROPOLITAN SALAD & PRO. 
DUCE. PACA Docket No. RD-81-191 

TUCHTEN, JACK, WHOLESALE PRODUCE, INC. v. HISPANIC Foop DIs- 
TRIBUTION CorRP. PACA Docket No. RD-81-194 

Ucon Propuce, INC. v. DELTA PRODUCE Co. PACA Docket 
No. RD-81-147 

VA. FORK PRODUCE COMPANY v. B & E PRODUCE INC. PACA 
Docket No. RD-81-105 

VALDES FARM INC. v. MARICHAL-AGOSTA, INC. PACA Docket 
No. RD-81-170 

VALLEY HARVEST DISTRIBUTING INC. v. T.W.A., INC. PACA 
Docket No. RD-81-187 

VAL-MEX FRUIT COMPANY, INC. v. HISPANIC Foop DISTRIBUTION 
CorP. PACA Docket No. RD-81-178 

*VEG-A-MIX v. THURSTON P. CANTRELL & Don R. BEASLEY d/b/a 
DELTA PRODUCE Co. PACA Docket No. RD-81-204 

VITRANO, TONY, COMPANY v. QUALITY PRODUCE Co., INC. 
PACA Docket No. RD-81-126 

WALKER PRODUCE INC. v. JIMMY SHMON d/b/a JIMMY SHMON CoM- 
PANY. PACA Docket No. RD-81-59 

WALSH, WARREN LEE, SR. d/b/a WALSH TROPICAL FRUIT SALES v. 
GRANADA MARKETING, INC. PACA Docket No. RD- 
81-22. Order Reopening After Default (Reopened pro- 
ceeding filed under PACA Docket No. 2-5740) 

*WASHINGTON Fruit GROWERS, INC. v. PHILIP BALSAMO 
Co. PACA Docket No. RD-81-222 

WATERVLIET FRUIT EXCHANGE, INC. v. ELRIDGE DISTRIBUTING, 
INC. a/tla SUBURBAN FRUIT RANCH. PACA Docket No. 
RD-81-136 

WATERVLIET FRUIT EXCHANGE, INC. v. MARVIN G. BEARD d/b/a 
MARVIN’S FRUIT FARMS. PACA Docket No. RD-81-175 

WATSONVILLE CANNING & FROZEN Foop Co. v. MONTE ALTO 
Foops, INc. PACA Docket No. RD-81-52 

WEINSTEIN, J.L., COMPANY, INC. v. JOSEPH F. SUDANO. 
PACA GCRet NO? T= Sle OO iis oc seen ten SEs aaa snags whee gabe 175 

* WELCH Fruit SALES, INC. v. MID Crry PRODUCE. PACA Dock- 
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*WHITEFORD PACKING Co., INC. v. MICHIGAN FROSTED Foops 
Co. PACA Docket No. RD-81-219 
WoLOSEK, C. P., & Sons, INC. v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-104 


PLANT VARIETY PROTECTION ACT 
AGRICULTURE DECISIONS 


WALKER, JOHN. Application No. 7200036. Decision and Or- 
der remanding case for further proceedings ................000eeeeeee 1017 


POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 


OKLAHOMA BEEF AND PROVISION Co., INC. FMIA Docket No. 
38 and PPIA Docket No. 3. Order remanding proceeding 
to Administrative Law Judge 
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AGRICULTURE MARKETING ACT OF 1946 
Cite as 40 A.D. 1074 


(No. 20,844) 


In re LANDMARK BEEF PROCESSORS, INC. FSQS Docket No. 
14, Decided August 13, 1981. 


Non-conforming meat product—Preparation and delivery—Fraudulent 
packing—Meat grading and acceptance services, withdrawal of 


Where respondent is found to have prepared and delivered non-conforming meat product 
with steaks and fraudulently packed this non-conforming product in a manner to 
evade detection, respondent’s meat grading and acceptance services are hereby 
witharawn from and denied to respondent for 30 days. Such withdrawal and denial 
will continue for an additional 11 months with respect to respondent’s steak depart- 
ment. 


John A. Campbell, Administrative Law Judge. 


Marshall Marcus, for complainant. 
Mark A. Kadzielski, Los Angeles, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding instituted to withdraw and deny respondent the 
benefit of federal meat grading and acceptance services under the Agri- 
cultural Marketing Act of 1946, as amended (7 U.S.C. § 1621 et seq.). 


Chief Administrative Law Judge John A. Campbell filed an initial de- 
cision and order on April 30, 1981, withdrawing such meat grading and 
acceptance services for a period of 30 days, and for an additional 11 
months with respect to respondent’s steak department. 

On June 1, 1981, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35).* Respondent’s final brief was filed July 20, 1981. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d)), was requested by respondent, but is denied inas- 
much as the issues raised on appeal have been thoroughly briefed, and 
the case presents no novel or complex issues. 

Chief Judge Campbell’s findings and conclusions are abundantly sup- 
ported by the record and the applicable law. Accordingly, his initial deci- 


* The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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sion is adopted as the final decision in this proceeding, with changes too 

minor to warrant complete itemization. Additions are shown in 

brackets, and the only omissions are the last sentence of the fourth sub- 

division of the conclusions, page 19, and a portion of a sentence on page 

20. 

Additional conclusions by the Judicial Officer follow Chief Judge 
Campbell’s findings and conclusions. The order is identical to Chief 
Judge Campbell’s order, except that the effective date has been changed 
in view of the appeal. 


ADMINISTRATIVE LAW JUDGE’S DECISION (AS MODIFIED) 
PRELIMINARY STATEMENT 


This is a proceeding under the Agricultural Marketing Act of 1946, as 
amended (7 U.S.C. 1621 et seq., referred to as the “Act”), and regula- 
tions promulgated thereunder (7 CFR Part I (Subpart H) and Part 2853), 
referred to as the “regulations.” Complainant seeks to withdraw and 
deny to Respondent the benefits of federal meat grading and acceptance 
services because of its violations of Section 203 (h) of the Act and Sec- 
tion 2853.11 (a) (1) (i) of the regulations. The complaint in this matter 
was filed on February 8, 1980. The complaint alleged, inter alia, that Re- 
spondent: requested and received federal meat grading and acceptance 
services at its place of business, systematically co-mingled nonconform- 
ing meat product with steaks prepared and delivered under Department 
of Defense contracts during the months of May and June 1979, and 
fraudulently packed this nonconforming product in a manner calculated 
to circumvent and often evade detection by USDA meat grading person- 
nel who accepted the product for conformance to contract specifications. 

Respondent, Landmark Beef Processors, Inc., answered the complaint 
on March 17, 1980. Respondent denied the material allegations of the 
complaint and raised two affirmative defenses, first, that the alleged 
acts were performed by employees acting beyond the scope of their em- 
ployment and without the expressed or implied authorization of Land- 
mark management, and second, that Respondent had entered into a war- 
ranty settlement agreement with the Department of Defense which was 
in complete satisfaction of any and all disputes concerning Landmark 
shipments to the Department of Defense. 

A hearing on this matter was held between September 30, and October 
9, 1980, at Los Angeles, California. Complainant was represented by 
Marshall Marcus of the Office of the General Counsel, United States De- 
partment of Agriculture, Washington, D.C., and Respondent was repre- 
sented by Howard P. Miller and Mark A. Kadzielski, of the firm of 
Buchalter, Nember, Fields, Crystie, & Younger, Los Angeles, California. 
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Pertinent Provisions of The Statute 
and Regulations 


Section 203 of the Act: 

The Secretary of Agriculture is directed and authorized: 

Ke KK KR: SX 

(h) To inspect, certify, and identify the class, quality, quantity, and 
condition of agricultural products when shipped or received in interstate 
commerce, under such rules and regulations as the Secretary of Agricul- 
ture may prescribe, including assessment and collection of such fees as 
will be reasonable and as nearly as may be to cover the cost of the service 
rendered, to the end that agricultural products may be marketed to the 
best advantage, that trading may be facilitated, and that consumers may 
be able to obtain the quality product which they desire, except that no 
person shall be required to use the service authorized by this subsec- 
tion... . 7 U.S.C. 1622 (h). 


Section 2853.11 of the Regulations: 

Denial or withdrawal of service. 

(a) For misconduct—(1) Bases for denial or withdrawal. An applica- 
tion or a request for service may be rejected, or the benefits of the serv- 
ice may be otherwise denied to, or withdrawn from, any person who, or 
whose employee or agent in the scope of his employment or agency, (i) 


has willfully made any misrepresentation or has committed any other 
fraudulent or deceptive practice in connection with any application or 


2853.11 


FINDINGS OF FACT 


1. Respondent, Landmark Beef Processors, Inc., is, and at all times 
material herein was, a corporation which operates a meat processing es- 
tablishment at 3163 E. Vernon Avenue, Vernon, California. 

2. At all times material herein, Respondent has requested and re- 
ceived federal meat grading and acceptance services at its place of busi- 
ness in Vernon, California. On July 26, 1978, Respondent applied for 
Meat Grading and Acceptance Service from the United States Depart- 
ment of Agriculture (USDA) and such application was approved on Au- 
gust 2, 1978. 

3. Prior to April 1979, the acceptance work in the Landmark Steak 
Department had been performed by United States Department of De- 
fense Veterinary section personnel employing military specifications 
and a stationary lot sampling procedure. 

Beginning in April 1979, the USDA’s meat grading branch provided 
acceptance services with respect to steaks prepared for the Department 
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of Defense (DOD) at Landmark Beef Processors, Inc. 

4. The Steak Department at Landmark was one of several depart- 
ments in a plant with 170 employees. Approximately 22 employees 
worked in the Steak Department in May and June 1979. 

During the period April through June 1979, the average production of 
the Steak Department was 80,000 pounds per week (Tr. 1345), and rep- 
resented 15% of Respondent’s sales to the Department of Defense 
(DOD). Steak production amounted to 10% of the dollar volume of all 
plant production and about 5% of the total poundage. Such production is 
also seasonal. There were six months in 1980 in which steaks were not 
sliced. 

5. An in-line sampling procedure known as “Cusum” was employed by 
the USDA with respect to acceptance of steaks produced by Landmark 
for the DOD. The “Cusum” sampling procedure involved the actual in- 
spection of at least ten steaks, randomly selected from at least two pre- 
numbered cartons, of each 20 carton sublot of steaks produced by Land- 
mark. The inspection took place at the end of the production line after 
the cartons were packed. In conjunction with the examination of individ- 
ual steaks, USDA meat graders also examined weights, packing materi- 
als, and carton construction to ensure compliance with specifications of 
the contracts under which the product was being produced. Under the 
“Cusum” procedure, if a 20 box sublot failed inspection, only that por- 
tion of the entire lot was rejected in many instances (depending on the 
carry-over of defects from one sublot to the next) and the vendor could 
rework and resubmit it for acceptance. Employment of a “Cusum” type 
of sampling plan, which Respondent selected, was most advantageous to 
a vendor because its rejection risk was, under most circumstances, limit- 
ed only to a particular sublot and not the total amount of product pro- 
duced for a specific contract. 

6. USDA meat graders assigned to accept steaks at Landmark pre- 
pared sampling plans each day prior to the start of production. Upon ob- 
taining a projection of production for that day from Landmark the 
grader would determine the requisite amount of 20 box sublots, and 
with the use of random number tables, determine, in advance for each 
lot, which cartons would be examined and the amount and location with- 
in each carton of the steaks to be examined. In addition to the in-line 
product examination, the meat grader assigned to the steak department 
at Landmark also examined the product from which the steaks were be- 
ing manufactured to insure its integrity and compliance with contract 
specifications, and, in general, surveyed the entire steak operation for 
overall compliance with applicable regulations, specifications and ac- 
ceptable manufacturing procedures. 

7. A controlling premise upon which “Cusum” or other similar sam- 
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pling procedures is based is that the vendor is making a fair and honest 
attempt to produce a product which complies with the specifications un- 
der which it is produced. It is the responsibility of the vendor to provide 
an entirely acceptable product for each contract lot it produces. 

8. During the last week of June 1979, USDA received information 
which indicated that a significant amount of steaks prepared at Land- 
mark Beef Processors, Inc., and shipped under contract to DOD installa- 
tions across the nation were not in conformance with contract specifica- 
tions. Subsequent investigations by USDA, DOD and Landmark person- 
nel revealed the presence of an excessive amount of nonconforming 
product in shipments of steaks provided to the DOD by Landmark. 

9. An investigation conducted by the Defense Intelligence Service re- 
vealed that products shipped to DOD installations, nationwide, by Land- 
mark, did not meet acceptable quality levels in nine of ten contracts re- 
viewed. Examination of the unacceptable product at various locations in- 
dicated that the shipments reviewed contained excessive amounts of 
steaks weighing below the allowable tolerances provided under the spec- 
ifications (lightweights) and pieces of meat pressed together to resemble 
one conforming steak (put-together steaks). 

10. During the first two weeks of July 1979, Landmark voluntarily 
reexamined all steaks previously accepted by the USDA but not yet 
shipped to the DOD. This 100% examination, conducted by Landmark 
employees under the oversight of the USDA, resulted in the removal of 
over 10% of the steaks reexamined because of nonconformance with con- 
tract specifications. This reexamination also revealed that cartons which 
contained significant amounts of nonconforming steaks were often cod- 
ed with the marking “X” or “O” on the inside flap of the carton. 

Landmark having satisfactorily reworked the product still under its 
control on a one time pass-fail basis, this product was acceptable to both 
the USDA and the DOD and was subsequently shipped to the military. 

11. The Respondent’s steak department was under the direct supervi- 
sion and control of Allen Silverberg, Vice-President and part owner of 
Landmark. Although Landmark had an established quality control staff, 
that staff had no responsibility with respect to the steak operation, since 
that department was run separately and apart from the other beef de- 
partments in the plant. 

During the period April through June 1979, the Landmark steak oper- 
ation was managed by two supervisory employees, George Johnson, in 
charge of quality control, and Richard Crostwaithe, a trainee-foreman 
under the guidance of Johnson, both of whom reported to Allen Silver- 
berg. 

12. Allen Silverberg received daily and weekly reports which indicat- 
ed the amount of steaks produced for DOD contracts, steaks packed for 





LANDMARK BEEF PROCESSORS, INC. 1079 
Cite as 40 A.D. 1074 

commercial sales (random cuts) and the amounts of scrap meat not use- 
able for steaks (miscuts). Random cuts, steaks that did not meet specifi- 
cations for the higher value product produced for DOD contracts, were 
sold by Landmark to commercial customers. Miscuts or scraps were used 
for other products. A decrease in the amount of random and miscuts in- 
dicated an increase in steaks available for DOD contracts and provided 
an increase in revenue for Landmark. 

13. During the week of April 7, 1979, the percentage of random cuts 
and miscuts produced during the manufacture of steaks for DOD con- 
tracts was 13.24% as reflected by production data accumulated daily by 
Landmark supervisors and provided to management. By the week of 
June 23, 1979, this figure had been reduced to 1.94%. 

14. During the period April through June 1979, Landmark’s yield of 
steaks prepared for DOD specifications increased. During April of 1979, 
the steak department was producing both DOD steaks and a significant 
amount of commercial products (random cuts). However, by the end of 
June, the amount of commercial product and miscuts produced in the 
steak department was reduced to the point where there was no commer- 
cial product being produced and Landmark had to refuse an order for 
commercial steaks. 

15. During the period April through June 1979, employees who 
packed steaks in the cartons for shipment on DOD contracts were in- 
structed by their supervisor Johnson, to surreptitiously commingle non- 
conforming products with acceptable steaks. Cartons containing noncon- 
forming products were often coded with marks such as “X” or “O” and 
the packers would be warned to cease the illegal practices if a USDA 
grader approached the packing line. 

16. Supervisory employees in the Steak Department at Landmark 
were able, by various means, to control to some degree the cartons select- 
ed by USDA meat graders for inspection and/or know when samples had 
been selected for each lot. With such control and knowledge, these su- 
pervisory employees were able to assure that cartons containing noncon- 
forming products could be passed by the grader with little risk of detec- 
tion. 

17. Yield, the percentage of raw material manufactured into conform- 
ing product, is very important in a steak manufacturing operation. Yield 
affects profitability and is an important factor in bidding on contracts 
since some DOD bids were often won or lost by a margin of $200 or 
$300. During the period April through June of 1979, Landmark officials 
estimated that they profited at the rate of $300 to $400 per day as a re- 
sult of the use of nonconforming product in connection with DOD steak 
contracts. As yields increased, Landmark was able to decrease its steak 
prices and, as a result, receive more DOD steak contracts. 
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18. During the period April through June of 1979, Allen Silverberg, 
who had overall responsibility and authority over the steak operation, 
believed something was wrong with the production/yield reports he re- 
ceived on a daily basis from that department’s quality control manager. 
However, Allen Silverberg, ignoring the existence of Landmark’s estab- 
lished quality control division, attempted to “verify” these daily reports 
by having yield tests conducted by George Johnson, who was providing 
the dubious reports in the first instance. No mention of possible prob- 
lems in the steak department was ever made to any other management, 
supervisory, or quality control officials at Landmark. 

Johnson reported to his superiors in Landmark management that he 
was obtaining higher yields under the USDA specifications and proce- 
dures than had been achieved under the DOD veterinary service (e.g. 
higher slicing temperatures, less fractures, etc.). Johnson explained that 
the various changes in these specifications and procedures permitted 
such higher yields. Landmark management, cognizant of these changes, 
believed Johnson. Mr. Silverberg asked Johnson to perform yield cut- 
ting tests to verify these increased yields. Johnson performed such tests 
and reported results which conformed to the higher yields. 

19. In cutting tests performed under optimum, in-plant conditions, 
using the same Betcher equipment and processes utilized for the produc- 
tion of steaks at Landmark, yields never exceeded 95%. However, be- 
tween the week of May 5, and June 30, 1979, the yields for the steak de- 
partment, at Landmark, as reflected in reports submitted through man- 
agement daily, continuously exceeded 95% reaching as high as 98.46% 
while the experienced management at Landmark ignored, or failed to de- 
tect any possible problems or irregularities. 

20. As noted earlier in Findings 8 and 9, there was a report of a prob- 
lem with Landmark steak product shipped to the military in the latter 
part of June 1979. Mr. Silverberg, along with Martin Swingley of the 
USDA, went to Pacific Cold Storage (a Landmark freezer facility) and 
examined samples of steaks. They found nothing improper during that 
visit. Subsequently, the product was reworked as noted in Finding 10. 

21. Mr. Silverberg then accompanied Mr. Swingley to the DOD's 
Alameda facility where they, along with DOD personnel, examined some 
Landmark steak product and discovered that some nonconforming 
steaks in excess of the tolerable limit had been packed. Mr. Silverberg 
was surprised and shocked by such discovery. 

22. The next day after returning from Alameda, Messrs. Silverberg 
and Burbank (Landmark’s President) held a company meeting and deter- 
mined that George Johnson had instigated this activity, and that Rich- 
ard Crostwaithe and other steak department employees had followed 
Johnson’s instructions. Both Johnson and Crostwaithe, the two salaried 
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department employees, were immediately suspended and their employ- 
ment was later terminated. 

23. Asa result of the investigation conducted by DOD (Finding 9), the 
Department of Defense invoked the warranty clause of its contract with 
Landmark, and Landmark was assessed approximately $60,000 as an 
equitable price adjustment. This was the least severe option for the mili- 
tary to exercise, since it could have rejected Landmark products com- 
pletely. Landmark did not appeal this assessment, and has paid it com- 
pletely. The DOD continued to do business with Landmark and has con- 
tinued doing business with Landmark through the time of hearing. 

24. Both the Department Defense and the USDA conducted extensive 
investigations of Landmark after this incident. In the case of the DOD 
investigation, its focus was primarily on the activities of George John- 
son. When interviewed by the DOD investigator, Richard Crostwaithe 
indicated that Johnson was responsible for packing the nonconforming 
steaks. Johnson refused to be interviewed. 

Further, Johnson did not appear as a witness at the hearing in this 
proceeding. 

25. Landmark employs approximately 170 workers, many of whom 
are unskilled minority workers in a non-union plant. Landmark has 
guaranteed these workers that they will work “a 40-hour week, 52 weeks 
a year,” in an industry where unemployment is common and company at- 
trition is increasing. Should Landmark close, testimony indicates that a 
majority of its employees would not be able to find work. 

26. Landmark has sold over 50 million pounds of product to the DOD 
since it began business in July 1978. It is today one of the largest sup- 
pliers of meat to the military, both in terms of dollars and in terms of 
quantities. At all times since the matter in controversy, Landmark has 
been a “responsible bidder,” as defined in the Defense Acquisition Regu- 
lation, and Landmark’s volume of sales to the DOD has increased annual- 
ly each year it has operated. 

27. Landmark’s [top] management has acted responsibly [but negli- 
gently] and cooperatively throughout the incident in controversy and 
the ensuing investigations. Since the approval of Lendmark’s applica- 
tion for Meat Grading and Acceptance Service, Landmark has held fre- 
quent company meetings (quarterly, bi-weekly, and daily) for various 
groups of employees regarding the importance of packing a quality prod- 
uct. 


CONCLUSIONS 


All contentions of the parties raised in this proceeding whether or not 
specifically noted herein, have been considered in the light of the record 
evidence in arriving at the conclusions which follow. 
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The question for consideration here is whether Respondent is respon- 
sible for the violations of the Act and Regulations which occurred when 
nonconforming steaks were packed and shipped to military installations, 
and the degree of culpability. A secondary issue follows regarding the 
type of sanction to be imposed, if it is determined that the Respondent is 
responsible for the violations. 

A review of the record evidence reveals no basis to conclude that the 
top management of Respondent, Allen Silverberg and John Burbank, 
actively or overtly participated in the unlawful activities which are the 
subject of this proceeding. On the other hand, we believe that such of- 
ficials were negligent and conducted the Landmark operation in careless 
disregard of the Act and regulations, for which a sanction should be im- 
posed. [See, also, the Judicial Officer’s additional conclusions as to the 
basis for the sanction. ]} 

In a very recent decision, the Judicial Officer in affirming and adopt- 
ing an earlier decision by the Administrative Law Judge, ruled that: 


“Maintenance of the integrity of the Department of 
Agriculture’s grading and acceptance program is the essen- 
tial concern of this proceeding. The officials who admin- 

‘ister that program have requested the denial and with- 
drawal of the benefits of inspection services from respond- 


ent for three years, as being necessary to assure that re- 
spondent and others will be deterred from future viola- 
tions of a similar nature. 

Inasmuch as respondent has engaged in activities of a 
criminal nature which directly thwart the goals of the Act 
and diminish the value of the program, that request ap- 
pears warranted and outweighs resulting harm to respond- 
ent’s business and employees. These considerations also 
must take precedence over respondent’s general reputation 
for conducting its business honestly.” In re: Mirman 
Brothers, Inc., FSQS Docket No. 15, April 3, 1981, 39 
Ta cenit 


That decision would seem in many respects dispositive of the issues 
presented here and support complainant’s recommendation that grading 
and acceptance services be denied respondent for three years. However, 
there are aspects of this case which tend to mitigate the recommended 
sanction. 

1. Respondent raises several defenses in an effort to completely ab- 
solve itself of responsibility for violations considered here. 

Respondent argues that confusion and the assignment of inexperi- 
enced graders to Landmark at the inception of the acceptance services at 
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the steak department in April 1979, facilitated the commission of viola- 
tions and created an opportunity for Mr. Johnson to direct the packing 
of nonconforming steaks. This argument is not persuasive. 

The function of the grader is not that of a prison guard who is ex- 
pected to scrutinize with apprehension every activity of persons under 
his charge. Instead, the grader’s function here is to utilize and apply a 
sampling system devised to expeditiously monitor the continuing pro- 
duction and packing of steaks to assure that the meat product met, with- 
in certain tolerances, standards required by the purchaser. The accuracy 
and success of such sampling system must initially presuppose that the 
plant operator acted in good faith when he sought and was awarded the 
contract to furnish meat products to the DOD and applied for grading 
and acceptance services from USDA. 

Although Respondent seeks to challenge the sampling techniques of 
the graders, such challenge is without merit in the light of the record 
evidence. Here there was a concerted effort by Respondent’s steak de- 
partment to avoid detection by the graders of defective meat products."’” 

Where such outrageous conduct exists, no system of sampling — short 
of a complete examination of each steak — could operate effectively. To 
consider the work habits and training of the graders assigned to Land- 
mark in the period April - June 1979, in light of the tortious conduct of 
Landmark’s employees as revealed by the record would be of little pro- 
bative value. 

Furthermore, respondent cannot impute its liability to the USDA 
graders. In a case dealing with the switching of graded eggs, the Depart- 
ment’s Judicial Officer considered allegations of USDA grader mis- 
conduct as a defense and found: 


“But even if the USDA graders had been negligent in fail- 
ing to verify or supervise the stamping by respondent’s em- 
ployees (which was not the case), that would not excuse 
deliberate misconduct or gross negligence on the part of re- 
spondent’s employees. Jn re Gold Bell-I & S Jersey Farms, 
Inc., 837 A.D. 1336, 1355, affd Gold Bell-I & S Jersey 
Farms, Inc. v. Bergland, D. N.J., May 1979, aff'd. 614 F.2d 
770 (8rd Cir. 1980).” 


As one of its affirmative defenses, Respondent contends that George 
Johnson’s actions were in the nature of a frolic, and not within the scope 


1. See testimony of: Bertha Gonzales, Tr. 525-531; Delores Martinez, Tr. 535-543, 545: 
Julia Pacheco, Tr. 546-553; Gloria Pappas, Tr. 1436-1441; and Richard Crostwaithe, Tr. 
1627-1634, 1637, 1647-1649, 1656, 1659, 1666, 1669-1670, 1674, 1679-1682. 

2. For additional testimony see: Tr. 65-68, 112-113, 139, 151-153, 220-221, 223-225, 
252, 259-296, 332-343, 367-370, 1357-1358. 
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of his employment. Respondent’s brief at pages 20 through 26 contains a 
series of case citations, all of which are premised on the fact that the em- 
ployee activities were not for the benefit of the employer. 

In the light of the record evidence, the affirmative defense must fall 
since Johnson’s motive was to benefit his employer and in turn promote 
his position with the organization. The Respondent did in fact benefit 
from Johnson’s activities. (Findings 13, 14, 17). 

Further, both Crostwaithe, the nominal foreman and, Johnson, the 
supervisor/quality control officer, were part of Respondent’s manage- 
ment team and participated in daily meetings concerning the manage- 
ment of Landmark Beef Processors, Inc. The management of Land- 
mark’s steak department, as established by Mr. Allen Silverberg, was 
split into two specific but overlapping functions. Richard Crostwaithe 
was to deal with the employee packers while George Johnson’s function 
was to deal with quality control, the USDA meat graders, and train 
Crostwaithe. Both Johnson and Crestwaithe held positions equal to the 
other supervisors or foremen who served on Respondent’s management 
team. This being so, Respondent can not validly assert that Johnson’s 
actions were outside the scope of his employment. 

2. Respondent{’s top management] was negligent and failed to exer- 
cise sufficient care and responsibility over the steak department which 
led to the misconduct complained of here. Mr. Allen Silverberg, Land- 
mark’s vice president and part owner, had more than 15 years of exten- 
sive experience in the meat industry and personally assumed complete 
control of Landmark’s steak operation. The Quality Control Department 
at Landmark was excluded from any responsibility with respect to the 
activities of the steak department. Although, in receipt of daily produc- 
tion reports which showed phenomenal yields of DOD steaks and the al- 
most total elimination of random and miscuts used in commercial prod- 
uct, Mr. Silverberg, ignoring obvious inconsistencies, chose to rely on 
the author of these production figures for their verification. 

Respondent’s top management knew that Johnson was a disgruntled 
employee. His bonus had been reduced and his title as foreman was 
given to Crostwaithe. Yet, Johnson was trusted to run the steak depart- 
ment’s quality control and provide yield tests verifying Johnson’s pro- 
duction reports. 

Respondent was aware of the decline of random cuts and miscuts and 
the virtual elimination of commercial production from daily and weekly 
reports furnished by the steak department. The very nature of Silver- 
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berg’s responsibilities ° coupled with these reports should have signaled 
that something was wrong in the steak department. 

Obviously, Silverberg suspected that something was wrong and re- 
quested yield tests, but from the same source as furnished the earlier re- 
ports. 

In addition, Mr. Silverberg’s instructions regarding weight tolerances 
and the packing of borderline nonconforming steaks (Tr. 455-456, 461- 
462, 955-956) displayed a permissive attitude to his staff in the steak de- 
partment and encouraged the violations which occurred. 

These matters together with the fact that Respondent applied for ac- 
ceptance service, agreed to the sampling method employed, benefited 
from the misdeeds of its employees, and bore the ultimate responsibility 
for producing a product that conformed to specifications, can only lead 
to the conclusion that Respondent{’s top management] operated negli- 
gently and in careless disregard of the Act and regulations. 

3. At the risk of appearing inconsistent in.these conclusions, it does 
not appear from the record evidence, that the top management of Re- 
spondent played an active role in the commission of the violations. Four 
of the same witnesses (footnote #1) who testified concerning the scheme 
to avoid detection by the graders, also testified * that Johnson played 
the same role with Silverberg; packing only conforming steaks in his 
presence and instructing Crostwaithe not to tell Silverberg of the unlaw- 
ful activities. 

Although we are critical of Respondent’s failure to follow through 
with a complete and independent (independent in the sense that some- 
one other than Johnson perform the yield tests) evaluation of yield data 
pertaining to the steak department, Johnson’s explanation to Mr. Silver- 
berg of the reasons for the increased yields were plausable to a certain 
extent. Simply stated Johnson reported that USDA’s specifications were 
less stringent than those of DOD. Cutting temperatures were higher, re- 
sulting in more yield. Dale Huffman, complainant’s expert witness, 
whose testimony established that maximum yields never exceed 95% 
(Finding 19), testified that a greater yield could be anticipated while cut- 
ting at 28 degrees than at 26 degrees or below (Tr. 502), with better tem- 
peratures producing a better first cut (Tr. 515). Thus, it would appear 
that Mr. Silverberg had some basis for accepting Johnson’s explanation 
for the increased yield of steaks at Landmark. 


3. The main responsibilities that I hold to Landmark are in labor, labor relations, the re- 
sponsibility for figuring the value of the beef that we are boning, to report to the person 
doing the buying relative values of our breakouts. I am involved somewhat in a small man- 
ner in purchasing. I bid and am responsible for the military contracts and their specifica- 
tions and basically consult in all responsibilities that the Landmark Corporation has to deal 
with. (Tr. 818-819). 

4. Delores Martinez, Tr. 545; Julia Pacheco, Tr. 549, 454-455; Gloria Pappas, Tr. 1442- 
1443; Richard Crostwaithe, Tr. 1675-1676. 
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Another factor which prompts the conclusion that Mr. Silverberg did 
not actively participate in the packing of nonconforming steaks is the 
testimony that Silverberg was shocked and puzzled upon DOD discovery 
of the nonconforming steaks. (Tr. 69, 393, 534, 874, 1856). 

One further note considered in behalf of Respondent’s [top] manage- 
ment is the short duration of time during which the violations occurred. 
Although USDA began the acceptance services in the steak department 
in April 1979, the Johnson packing scheme did not begin to percolate in 
earnest, with yields in excess of 95%, until May 1979 (CX 2 and 3) and 
was discovered by the end of June. Had the duration been longer, Silver- 
berg eventually might have given serious consideration to the existing 
problem. [Nonetheless, he had ample opportunity to have discovered the 
violations much earlier.] 

4. George Johnson did not appear or testify at the hearing. In his list 
of anticipated witnesses (September 10, 1980) Counsel for Complainant 
named Johnson, indicating that it was not known if he and other wit- 
nesses would appear voluntarily. At the subsequent hearing Counsel ad- 
vised of his decision not to call Johnson as a witness. Counsel for Re- 
spondent argue in their brief (and also at the hearing) that: 


“The inference which must be drawn from Johnson’s ab- 
sence at the hearing is that he would not have helped Com- 
plainant’s case had he testified.” (Brief 18, 30-31) 


No such inference can be drawn. The conclusion herein of Respond- 
ent’s [top management’s] negligence would not have been altered by 
testimony from Johnson. 

5. It is further concluded that the imposition of a sanction is war- 
ranted. 

As Complainant states at page 13 of the main brief to which I sub- 
scribe: 


“The scope and importance of this service to suppliers and 
users of meat and meat products can not be ignored; nor 
can the need to assure that the users of these services and 
the public in general continue to rely upon the integrity of 
this service and the products it certifies, be understated.” 


Although Complainant recommends a three year withdrawal and de- 
nial of meat grading and acceptance services, the facts in this case ap- 
pear to suggest a severe though modified sanction. The order which fol- 
lows withdraws and denies services to the steak department for one 
year, and 30 days for all of the rernainder of Respondent’s operations. 
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Factors considered which appear to mitigate the sanction proposed by 
Complainant include the $60,000 indemnity payment by Respondent to 
the DOD,’ Respondent’s cooperation with USDA and DOD officials dur- 
ing the investigation, [and] the actions taken by Respondent to termi- 
nate the employment of persons believed responsible for the violations. 
The denial of services proposed herein will [tend to] ensure that Re- 
spondent will not again violate the integrity of the USDA’s grading and 
acceptance program through its disregard of regulations, or misuse the 
federal acceptance service for personal gain. Such a withdrawal and de- 
nial would also serve to deter other users of the grading and acceptance 
services who are negligent or who may be tempted to commit similar of- 
fenses. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


Respondent’s argument that the initial decision is contrary to the 
weight of the evidence is based on the fact that the illegal activities en- 
gaged in by Richard Crostwaithe, the trainee-foreman of the steak de- 
partment, and the employees of the steak department, were ordered by 
George Johnson, who was in charge of the steak department’s quality 
control and supervised Crostwaithe. However, as Chief Judge Campbell 
found and concluded, the illegal activities ordered by George Johnson 
were within the scope of his employment, and Johnson’s motive was to 
benefit his employer and in turn promote his position with the organiza- 
tion. Chief Judge Campbell properly concluded on the basis of the record 
that both Crostwaithe and Johnson “were part of Respondent’s manage- 
ment team,” and “Respondent cannot validly assert that Johnson’s 
actions were outside the scope of his employment” (Initial Decision at 
15-16). 

Respondent’s argument that the sanction is too severe is premised on 
the incorrect premise that “[t]he ‘nature’ of the instant offense was 
‘negligence’” (Appeal Brief at 8). Although respondent’s top manage- 
ment was merely negligent, respondent’s operating management team 
(Johnson and Crostwaithe) intentionally, deliberately and fraudulently 
embarked on an unlawful scheme to violate the Act. The scheme was 
characterized as “outrageous” by Chief Judge Campbell (Initial Decision 
at 15). 

Respondent is responsible for the deliberate, intentional and fraudu- 
lent misconduct of its operating supervisory officials notwithstanding 
the fact that its top management was unaware of such conduct, but 


5. If Respondent implies by its second affirmative defense that it is completely relieved 
of any further consequences because of its penalty payment to DOD, it is mistaken. 

There is nothing in the Act requiring USDA to abandon its enforcement procedures be- 
cause of a settlement between purchaser and seller. 
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merely negligently failed to detect it. Accordingly, the sanction in this 
case is not based upon negligence, but is based upon deliberate, inten- 
tional and fraudulent violations engaged in over a two-month period, in- 
volving vast quantities of meat, which were of a nature to completely 
thwart the purposes of the federal program. 

Respondent relies on In re Mirman Brothers, Inc., 40 Agric. Dec. 201 
(1981), in which meat grading and acceptance services were originally 
withdrawn from respondent for three years, but that period was subse- 
quently reduced to six months (40 Agric. Dec. 529 (1981) ). The nature of 
the violations in Mirman were equally as fraudulent as in the present 
case (i.e., they involved shipping products accompanied by false docu- 
ments purporting to be official USDA certificates), but Mirman involved 
only six violations, whereas the present case involves continuous viola- 
tions during a two-month period, consisting of vastly greater quantities 
of meat than were involved in Mirman. Accordingly, the violations in- 
volved in the present case are more serious than in Mirman. Moreover, 
in Mirman, the six-month withdrawal of grading and acceptance serv- 
ices applied to the entire plant, whereas in this case, the withdrawal ap- 
plies to the entire plant for only 30 days. 

Respondent relies (Appeal Brief at 9) on Jn re Salsburg Meats Inc., 36 
Agric. Dec. 1929 (1977), in which grading and acceptance services were 
withdrawn for one year from respondent because respondent’s presi- 
dent, on one occasion, “verbally abused, shook his fist, and swung the 
telephone receiver at Siciliano and then threw the telephone in the direc- 
tion of said meat grader” (36 Agric. Dec. at 1931), and after grading and 
acceptance services were summarily withdrawn because of that incident, 
respondent, on a single occasion, circumvented the withdrawal by send- 
ing meat to another firm, where it received acceptance services, before it 
was delivered to the purchaser. In the Salsburg case, the one year with- 
drawal period applied to the entire plant, not merely to a small depart- 
ment of the plant, as in the present case, and the violations in the 
present case were much more serious and widespread than in the Sals- 
burg case. Hence the Salsburg case would seem to indicate that the 
present sanction is too mild. 

Respondent also relies (Appeal Brief at 9-12) on a series of companion 
cases, including In re Wright Meat Packing Co., 36 Agric. Dec. 1067 
(1977) and In re Acme Meat Packing Co., 36 Agric. Dec. 536 (1977), all 
of which involved consent orders under which inspection, grading and 
acceptance services were withdrawn from meat packing plants, but the 
withdrawal was suspended and not implemented providing, inter alia, 
that detailed precautionary steps were taken by the meat plants for 10 
years to insure future compliance with the Act, and the persons guilty of 
the offenses were isolated from meat graders and inspectors for a ten- 
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year period. These cases were brought after employees or officials of the 
meat plants were convicted of felonies involving bribery of meat inspec- 
tors or graders, and all of the cases were settled by virtually identical 
consent orders applicable to a major part of the slaughtering plants 
using federal grading services in southern California, as explained be- 
low. 

Although it is the settled policy of the Department, insofar as prac- 
ticable, to impose reasonably uniform sanctions under a regulatory 
statute against comparable violators for comparable violations (Jn re 
Worsley, 33 Agric. Dec. 1547, 1568-70 (1974) ), consent orders issued 
without a hearing are given no weight in determining the sanction to be 
imposed in a litigated case (id. at 1569). As stated in Worsley (33 Agric. 
Dec. at 1569): 


Consent orders issued without a hearing should be given 
no weight whatsoever in determining the sanction to be 
imposed in a litigated case. In a case where a consent order 
is agreed to by the parties, there is no record or argument 
to establish the basis for the sanction. It may seem less 
than appears warranted because of problems of proving 
the allegations of the complaint or because of mitigating 
circumstances not revealed to the Administrative Law 
Judge or the Judicial Officer. Other circumstances, such as 
personnel and budget considerations and the delay in- 
herent in litigation, may also cause a consent order to seem 
less severe than appropriate. Conversely, a consent order 
may seem more severe than appears warranted because of 
aggravated circumstances not revealed by the complaint. 


Accordingly, the consent decisions relied on by respondent are totally 
irrelevant in this litigated case. But in any event, there were sound ad- 
ministrative reasons for the relatively light sanctions imposed in the 
consent decisions. See Jn re National Meat Packers, Inc., 38 Agric. Dec. 
169 (1978). All of the meat packers involved in the consent bribery deci- 
sions were located in southern California, and it was found that a major 
part of the slaughtering companies using federal grading service in 
southern California had been involved for many years in widespread 
bribery of meat graders. As stated in the National Meat Packers case (38 


Agric. Dec. at 180): 


The circumstances that induced the Department to offer 
more lenient sanctions to the meatpackers and individuals 
who promptly consented to remedial orders are not 
present in this case. For example, it was administratively 
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desirable to obtain consent settlements, with affirmative 
action programs by the meatpackers, in as many cases as 
possible to immediately clean up the deplorable situation 
which affected a major part of the slaughtering companies 
using Federal grading service in southern California. Also, 
it was administratively desirable that graded meat should 
remain available to consumers in southern California.” To 
achieve these ends, a balance had to be struck between the 
desirability of imposing severe sanctions to serve as effec- 
tive deterrents to future violations and the desirability of 
inducing the violators to sign immediate consent settle- 
ments, with affirmative action programs. 


8. I assume that a lesser consideration (but not inconsequential) was 
the extent to which a great number of contested cases would have af- 
fected the workload of the grading service, the Office of the General 
Counsel, the Administrative Law Judges and the Judicial Officer. 


The affirmative action programs referred to in the preceding quota- 
tion required the meat packers not only to isolate the guilty individuals 
from meat graders or inspectors for ten years, but also to maintain a 
vigorous affirmative action program for ten years to insure compliance 
with the Act in the future (38 Agric. Dec. at 173-76). 

The two individuals involved in the southern California bribery cases 
who did not consent to orders did not receive the relatively light sanc- 
tion imposed in the consent cases, but had grading services withdrawn 
for ten years. As stated in the National Meat Packers case (38 Agric. 
Dec. at 180): 


But where an individual did not agree to become a part 
of the immediate industry clean-up, there is no need to 
strike a balance between such conflicting considerations. 
The only consideration here is what sanction is appropriate 
to effectively deter Mr. Olsen and other persons in the 
meatpacking industry from committing similar violations 
in the future. As set forth above, the withdrawal of grad- 
ing to respondent Olsen for 10 years is appropriate (and 
not too severe) to accomplish that objective. In the circum- 
stances, the order requested by complainant should be is- 
sued.’ 


6. Subsequently, the withdrawal period applicable to one of the two respondents who 
contested the southern California bribery proceedings was suspended on certain conditions 
in a consent settlement of a judicial appeal. Jn re Hutton, 39 Agric. Dec. 355 (1980). 
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Manifestly, the consent decisions in the bribery cases relied on by re- 
spondent are totally irrelevant to this proceeding. 

Respondent also relies (Appeal Brief at 8) on Jn re Hess Brothers 
Farms, Inc., 38 Agric. Dec. 1085 (1979). This, too, is a consent order and, 
as stated above, is totally irrelevant in a litigated case. But even if it 
were not irrelevant for that reason, it would offer no support to respond- 
ent. In Hess Brothers a representative of an egg plant was found guilty 
by a District Justice of Lancaster County, Pennsylvania, of harassing an 
egg grader and fined $200. The consent order withdrew grading services 
from the entire plant for 90 days. Considering the massive violations in- 
volved in the present case, resulting in a withdrawal of grading services 
from respondent’s entire plant for only 30 days, and for only one year at 
its steak department, the Hess Brothers case would indicate that the 
present sanction is much too mild. 

For the foregoing reasons, there is no basis to respondent’s contentions 
on appeal, and the order proposed by Chief Judge Campbell will be is- 
sued in this proceeding. 


ORDER 


The benefits of federal meat grading and acceptance services provided 
under the Act are hereby withdrawn from and denied to Respondent, 
Landmark Beef Processors, Inc., or any establishment where Respond- 


ent has any authority with respect to the establishment or with respect 
to any livestock or product(s) in which it has a contract or financial in- 
terest, for thirty days, with such withdrawal and denial of services to 
continue for an additional eleven months with respect to Respondent’s 
steak department. 

This order shall become effective on the 30th day after service on re- 
spondent. 
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(No. 20,845) 


In re JOHN CARROLL UNIVERSITY. AWA Docket No. 166. Decided 
August 5, 1981. 


Standards and regulations— Annual report—Consent 


Where respondent consented to an order to cease and desist from violating the standards 
and regulations issued under the Act. Respondent ordered to promptly file its an- 
nual report by the 1st of December of each year. 


Patricia V. Fettman, for complainant. 
Arthur J. Noetzel, Cleveland, Ohio, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2, and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in 
paragraph 1 of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. John Carroll University, hereinafter referred to as respondent, is a 
university whose mailing address is 20700 N. Park Blvd., Cleveland, 
Ohio 44118. 

2. The respondent, at all times material herein, was: 

(a) Registered as a research facility under the Act and regulations 
and standards issued by the Secretary of Agriculture. 

(b) At the time of licensing under the Act, respondent was apprised 
of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with the provisions. 
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CONCLUSION 


Respondent, having admitted the jurisdiction facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent John Carroll University shall comply with each and every 
provision of the Animal Welfare Act of 1976 (7 U.S.C. §2131 et seq.) 
and the standards and regulations promulgated thereunder (9 CFR Parts 
1, 2, and 3) and shall cease and desist from any violation thereof. 

Respondent shall promptly file annual reports containing the informa- 
tion required pursuant to section 2.26 of the regulations (9 CFR §2.26) 
on or before the 1st day of December of each year it is registered as a li- 
censed research facility. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 


(No. 20,846) 


In re JOETTA L. ANESI. AWA Docket No. 161. Decided August 13, 
1981. 


Dealer—Standards and regulations—Suspension of license—Consent 


Where respondent consented to an order to cease and desist from violating the standards 
and regulations issued under the Act. Respondent’s license as a dealer is suspended 
for 30 days and thereafter until in compliance with the Act. 


Patricia Fettman, for complainant. 
Patrick E. Richardson, Green City, Mo., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2, and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 
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The respondent admits the jurisdictional allegations contained in 
paragraph 1 of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. JoEtta L. Anesi hereinafter referred to as respondent, is an individ- 
ual whose mailing address is RR #3, Kirksville, Missouri 63501. 

2. The respondent, at all times material herein, was: 

(a) Selling dogs in commerce, as defined by sections 2 (c) and 2 (f) of 
the Act (7 U.S.C. §§2132 (c) and (f) ). 

(b) Licensed as Class A dealer under the Act and regulations and 
standards issued by the Secretary of Agriculture. 

3. At the time of licensing under the Act, respondent was apprised of 
the provisions of the Act and the regulations and standards and agreed 
in writing to comply with the provisions. 

4. Respondent on or about December 9, 1980, housed dogs at her 
dealer premises in Kirksville, Missouri. 


CONCLUSIONS 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent JoEtta L. Anesi shall comply with each and every pro- 
vision of the Animal Welfare Act of 1976 (7 U.S.C. §2131 et seq.) and 
the standards and regulations issued thereunder (9 CFR Parts 1, 2, and 
3) and shall cease and desist from any violation thereof. 

Furthermore, JoEtta L. Anesi’s dealer’s license is hereby suspended 
for a period of not less than 30 days, said period of suspension to com- 
mence on August 1, 1981, and to continue until such time as respondent 
is in full compliance with the Animal Welfare Act and the regulations 
and standards promulgated thereunder. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 20,847) 


In re HUGH REYNOLDS, d/b/a REYNOLDS FARMS. ERCIA Docket No. 
2. Decided August 12, 1981. 


Procedural changes of amendatory legislation— Retroactive 
The Judicial Officer ruled the procedural changes of the amendatory legislation should be 


retroactively applied to violations occurred before the 1980 amendments. 


William J. Weber, Administrative Law Judge. 
Ronald K. Silver, for complainant. 


Decision by Donald A. Campbell, Judicial Officer. 


RULING ON CERTIFIED ISSUE 


This proceeding was instituted under the Egg Research and Consumer 
Information Act, as amended (7 U.S.C. § 2701 et seq.), seeking a cease 
and desist order and civil penalties of $3,800.00 ($50.00 per violation 
for 76 violations) from respondent for alleged failures by respondent to 
file reports on a timely basis and to remit assessment obligations under 
the Egg Research and Promotion Order (7 C.F.R. §§ 1250.301-.363). Re- 
spondent failed to file an answer. 

The alleged violations occurred from 1976 to 1979 when the Act did 
not authorize the Secretary to assess civil penalties. Prior to 1980 the 
Act provided for a civil penalty “of not more than $1,000 for each such 
offense which shall accrue to the United States and may be recovered in 
a civil suit brought by the United States” (7 U.S.C. § 2714 (b) ). In 1980, 
the Act was amended by deleting the foregoing penalty provision and 
authorizing the Secretary to assess a civil penalty of not less than $500 
nor more than $5,000 for each violation (7 U.S.C.A. § 2714 (b) (1) ). 

Before ruling on the complainant’s motion for a decision, Administra- 
tive Law Judge William J. Weber certified to the Judicial Officer the 
question as to whether the amendatory legislation authorizing civil pen- 
alties to be assessed by the Secretary should be retroactively applied to 
violations which occurred before the amendment was enacted. 

Complainant filed a brief contending that the amendatory legislation 
should be retroactively applied, but respondent failed to file a brief. The 
Hearing Clerk referred the case to the Judicial Officer for a ruling on 
July 28, 1981. 

This is a borderline issue which might reasonably be decided either 
way as applied to the facts of this particular case. The general rule is 
that substantive legislation is construed to operate prospectively only, 
but remedial or procedural changes are construed to operate retro- 
actively unless otherwise stated. In re Apex Meat Co., 38 Agric. Dec. 
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814, 816 (1979). A copy of the ruling in the Apex case is attached as an 
appendix to the ruling in this case. 

An issue similar to the issue involved in this case was involved in 
United States v. Blue Sea Line, 553 F.2d 445 (5th Cir. 1977). That case 
involved an amendment to the Shipping Act of 1916 which substituted 
administrative fines of up to $5,000 for criminal fines of up to $5,000. 
The court held that the amendment was to be applied retroactively to 
violations which occurred prior to the amendment, since the amendment 
“worked primarily a procedural, remedial change” (553 F.2d at 446). The 
court stated (553 F.2d at 448): 


Although the distinction between procedure and substance 
tends to confuse more than clarify, courts have employed 
it to determine whether a given statutory change super- 
cedes the prior law in cases arising from acts that occurred 
before the legislation’s effective date. If a statutory change 
is primarily procedural, it will take precedence over prior 
law in such cases; if the change affects a penalty, the sav- 
ing clause preserves the pre-repeal penalty. 


The court in the Blue Sea Line case relied on the legislative history of 
the amendatory legislation showing that Congress was primarily con- 
cerned with improving the means of enforcing existing monetary sanc- 


tions under the Shipping Act (553 F.2d at 450). The legislative history 
involved in the present case is very similar to that which led the court to 
conclude in the Blue Sea Line case that the administrative penalty pro- 
vision should be retroactively applied. Specifically, it is stated in H. Rep. 
No. 96-752, 96th Cong., 2d Sess. 2, 4 (1980): 


The Department has encountered difficulty in effective- 
ly enforcing the provisions of the Egg Research and Con- 
sumer Information Act, due to the fact that the only au- 
thorized remedy is referral to the U.S. Attorney for judi- 
cial action. The cases referred to date have encountered 
significant time lags in prosecution. By the time an action 
is commenced, the producer may be out of business. The 
Department requires authority to deal with violators 
through administrative sanctions subject, of course, to pro- 
cedural due process in order to expedite the enforcement 
process and communicate to producers the importance of 
complying with the Act’s provisions. 


... The present Act requires the Department to resort to 
action in the Federal courts to enforce the provisions of the 
Act. The American Egg Board has referred several cases to 
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the Department, four of which have been referred for 
prosecution. In one case, prosecution was declined, al- 
though partial voluntary resolution of the matter was 
achieved. Of the other three, one case was successfully re- 
solved by the Justice Department, and two are still pend- 
ing, more than one year after they were referred for en- 
forcement action. During this time period, one of the two 
companies, which are the subjects of the still pending en- 
forcement actions, has gone out of business leaving little 
possibility that the unpaid assessments will ever be col- 
lected. 

Authorization for agency issued civil penalties and cease 
and desist orders would more effectively accomplish en- 
forcement of the Act. Department officials could deal 
directly with violations during the pendency of enforce- 
ment procedures, increasing the probability of gaining 
compliance. The Federal court system would be spared the 
responsibility of hearing at the trial level many cases 
which could be effectively resolved through an administra- 
tive procedure. An administrative remedy would also ex- 
pedite the process of enforcing provisions of the Act. 

The American Egg Board is stepping up its efforts in the 
area of compliance. In 1980, a compliance unit will be set 
up to handle field audits to determine those individuals in 
violation of the Act. The compliance unit will promptly 
contact violators who have failed to file the required re- 
ports and assessments. This effort is expected to keep both 
delinquent assessment collections and handler payments 
to a minimum. This, coupled with authority to speed legal 
enforcement actions by the Department against violators 
who ignore the Board’s voluntary compliance efforts, will 
certainly have a deterrent effect on potential violators of 
the Act. 


The Senate Report as to the amendatory legislation is virtually iden- 
tical to the House Report quoted above. S. Rep. No. 96-765, 96th Cong., 
2d Sess. 3 (1980). 

If the amendatory legislation had not increased the amount of the pen- 
alty significantly, it would be clear that the amendatory legislation 
would apply to violations occurring prior to the enactment of the 
amendatory legislation. But the Congress increased the penalty from a 
maximum of $1,000 to a maximum of $5,000, and also provided that the 
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minimum penalty for each violation shall be not less than $500. This is a 
substantive change in the penalty provisions of the Act.’ 

However, in the present case, complainant is not seeking to impose a 
penalty greater than that provided under the original legislation. Com- 
plainant is seeking a penalty of only $50 per violation rather than $500 
per violation, which would be the minimum under the new legislation. 

Complainant is, in effect, construing the amendatory legislation as 
providing that the amount of the civil penalty under the original legisla- 
tion shall remain in effect with respect to violations occurring prior to 
the enactment of the amendatory legislation, but the procedural changes 
of the amendatory legislation shall apply to such violations. 

Complainant’s construction is in accord with the Congressional intent. 
The intent of the amendatory legislation is to expedite and improve en- 
forcement of the Act by substituting an administrative remedy for the 
existing judicial remedy, which also spares the Federal court system of 
the burden of hearing many cases at the trial level. There is no logical 
reason why Congress would have wanted to delay that improvement and 
not apply it to prior violations. If Congress had expressly considered the 
matter, it undoubtedly would have written the Act as it is construed by 
complainant. Accordingly, under many judicial decisions, there is a 
reasonable basis for construing the statute as complainant contends in 
order to carry out the spirit of the amendatory legislation. E.g., United 
States v. Shirey, 359 U.S. 255, 260-62 (1959); Vermilya-Brown Co. v. 
Connell, 335 U.S. 377, 387-88 (1948). 

Furthermore, the amendment at issue was proposed by the Depart- 
ment (H. Rep. No. 96-752, 96th Cong., 2d Sess. 9 (1980) ), and it is set- 
tled that the contemporaneous construction of the Act by administrative 
officials who took part in the legislative process and who are charged 
with enforcing the Act is entitled to considerable weight. United States 
v. Zucca, 351 U.S. 91, 96 (1956); Norwegian Nitrogen Products Co. v. 
United States, 288 U.S. 294, 315 (1933); Fawcus Machine Co. v. United 
States, 282 U.S. 375, 378 (1931). 

For the foregoing reasons, I am ruling that the procedural changes of 
the amendatory legislation should be retroactively applied to violations 
which occurred before the 1980 amendments where complainant seeks 
penalties no greater than originally authorized and complainant agrees 
that it is not bound by the $500 minimum under the amendatory legisla- 
tion. 

Intellectual honesty, however, compels me to add that I do not person- 
ally agree with this disposition of the issue. Congress made a substantive 
change in the amount of the penalty in 1980 and, therefore, my personal 


1. Another substantive change is the deletion of the requirement that violations be wil- 
ful, but this is not a major change in view of the interpretation given to the word wilful in 
regulatory statutes. See Jn re Shatkin, 34 Agric. Dec. 296, 298-314 (1975). 
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preference would be to apply the familiar rule that substantive changes 
operate prospectively only. The Department and Congress should have 
foreseen the possibility of violations occurring prior to the amendatory 
legislation, and should have expressly applied the procedural changes to 
such violations. The tendency of the courts to construe statutes in ac- 
cordance with their perception of what Congress meant rather than 
what it said contributes, I believe, to careless legislative draftsmanship. 
I would not avoid the unfortunate results of careless draftsmanship in 
this case by the process of statutory construction (or, more accurately, 
reconstruction). But since the Department has no right of appeal from a 
decision by the Judicial Officer, and since judges frequently stretch stat- 
utes to a considerable extent to achieve a desirable result (I agree that 
the result contended for by complainant is highly desirable), I am up- 
holding complainant’s construction of the amendatory legislation. 


APPENDIX 


The appendix, omitted in printing, consists of the decision in Jn re Apex 
Meat Co., 38 Agric. Dec. 814 (1979). 
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(No. 20,848) 


In re PORTION KING, INC. FMIA Docket No. 47. Decided May 18, 
1981. 


Adulterated meat food products—Preparation, sale and transportation 
of—Inspection service, withdrawal and denial of—Default 


Where respondent’s inspection service is hereby withdrawn and denied for a period of 
three years in connection with the preparation, sale and transportation of adul- 
terated meat food products. 


Andrea Bateman, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Federal Meat Inspection Act (21 U.S.C. 
601 et seq.), hereinafter referred to as the Act. It was instituted by a 
complaint filed by the Administrator of the Food Safety and Quality 
Service, United States Department of Agriculture. The Complaint 
alleges that the respondent is unfit to engage in any business requiring 
inspection under title I of the Act within the meaning of section 401 of 
the Act (21 U.S.C. 671). 

Copies of the Complaint and the Rules of Practice governing pro- 
ceedings under the Act were served upon respondent by the Hearing 
Clerk by certified mail on December 7, 1980. 

Respondent was informed in the Complaint and the letter of service 
that an answer should be filed within twenty (20) days, and that failure 
to file an answer either admitting, denying or explaining the allegations 
in the Complaint and requesting an oral hearing would constitute an ad- 
mission of such allegations and a waiver of such hearing. Respondent 
has not filed an answer. 

This Decision and Order, therefore, is issued pursuant to sections 
1.136 and 1.139 of the Rules of Practice (7 CFR 1.136 and 1.139). 


FINDINGS OF FACT 


1. (a) Respondent, Portion King, Inc., is a corporation, which operates 
a meat packing establishment at 536 Fayette Street, Perth Amboy, New 
Jersey 08861 and formerly operated a meat packing establishment at 
515 Newark St., Hoboken, New Jersey 97030. 

(b) Respondent was, at all times material herein, the recipient of in- 
spection service under Title I of the Act as its Hoboken establishment 
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from 1971 until December 31, 1978, and is, and at all times material 
herein has been the recipient of inspection service under title I of the Act 
at its Perth Amboy establishment since September 18, 1978. 

2. Portion King, Inc., on or about August 12, 1980, was convicted, in 
the United States District Court for the District of New Jersey of ten 
misdemeanors for preparing adulterated meat food products and three 
misdemeanors for selling and transporting adulterated meat food prod- 
ucts in violation, respectively, of sections 10 (a) and 10 (c) of the Act (21 
U.S.C. 610 (a) and 610 (c) ). 


CONCLUSIONS 


By reason of the facts alleged in paragraphs 1 and 2 herein, respond- 
ent is unfit to engage in any business requiring inspection under title I of 
the Act within the meaning of section 401 of the Act (21 U.S.C. 671). 


ORDER 


The inspection service under title I of the Federal Meat Inspection Act 
(21 U.S.C. 601 et seq.) is hereby withdrawn from and denied to respond- 
ent Portion King, Inc., its officers, directors, successors and assigns, di- 
rectly or through any corporate or other device, for a period of three 


years. 
Copies of this decision and order shall be served upon the parties, and 


this order shall become final and effective 35 days after service hereof 
upon the respondent unless there is an appeal to the Judicial Officer as 
provided in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 
1.139, and 1.145). [The Decision and Order became final on August 5, 
1981.—Ed.] 





HORSE PROTECTION ACT 
Cite as 40 A.D. 1102 


(No. 20,849) 


In re JIMMY HOLLOWAY. HPA Docket No. 109. Decided August 5, 
1981. 


Exhibition of sored horse—Disqualification—Consent 


Where respondent consented to an order to cease and desist from showing or exhibiting 
any horse and from judging or managing any horse show, exhibition, sale or auction 
for a period of one year. 


Alexandra Maravel, for complainant. 
George J. Thornton, Kosciusko, Mississippi, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§ 3-10, 90 Stat. 915-21 (amending 15 
U.S.C. 1821 et seq. (1970) )), hereinafter referred to as the “Act.” A 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service pursuant to the Act and the applicable Rules of Prac- 
tice (7 CFR 1.133 (b) (1), 1.135) was served upon respondent Jimmy 
Holloway. This decision is entered pursuant to the consent decision pro- 
vision of the Rules of Practice (7 CFR 1.138). 

Respondent Jimmy Holloway admits the jurisdiction of the Secretary 
of Agriculture in this matter and waives hearing and further procedure 
herein. Mr. Holloway and the complainant consent to the issuance of 
this decision agreed upon between them for the purpose of settling this 
matter. 


FINDINGS OF FACT 


1. Jimmy Holloway is an individual whose address is Possum Neck, 
West, Mississippi 39192. 

2. On April 2, 1977, at the Mississippi State Charity Horse Show in 
Jackson, Mississippi, Jimmy Holloway exhibited a horse known as 
“Senator’s Sam” which he had trained. 


CONCLUSIONS 


Respondent’s admission of jurisdiction and his agreement with com- 
plainant as to the issuance of this decision warrant the entry of such 
decision in this matter. 
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ORDER 


Respondent Jimmy Holloway is disqualified from showing or ex- 
hibiting any horse and from judging or managing any horse show, ex- 
hibition, sale, or auction for a period of one year, beginning on August 1, 
1981, and terminating on July 31, 1982. 

This order shall have the same force and effect as if entered after a full 
hearing. It shall be final upon issuance and effective in accordance with 
its terms. George J. Thornton and Alexandra Maravel hereby consent to 
the issuance of this decision. 
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DISCIPLINARY DECISIONS 
(No. 20,850) 


In re LAVERNE A. GOULD. P&S Docket No. 5895. Decided June 23, 
1981. 


Dealer—Insuf ficient funds checks—Insolvency—Failure to pay— 
Suspension of registration—Default 


Respondent is ordered to cease and desist from issuing insufficient funds checks, and fail- 
ing to pay, when due, the full purchase price of livestock. Respondent is suspended 
asa registrant for 14 days and thereafter until solvent. 


Barbara Harris, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the 


Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Laverne A. Gould, d/b/a Double L. Ranch, hereinafter referred 
to as respondent, is an individual whose business mailing address is 
1804 Wilson Road, Mt. Vernon, Washington 98273. 

(b) Respondent, at all times material herein, was: 
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(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 

2. (a) As of September 30, 1980, respondent had current liabilities to- 
taling $34,258.69 and current assets totaling $12,461.00, resulting in 
an excess of current liabilities over current assets of $21,797.69. 

(b) Respondent’s current liabilities presently exceed his current 
assets. 

3. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph III of the 
Complaint, purchased livestock and in purported payment therefor, is- 
sued checks which were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on deposit 
and available in the account upon which they were drawn. 

4. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph III of the 
Complaint, purchased livestock and failed to pay, when due, the full pur- 
chase price of such livestock. 

(b) As of February 10, 1981, there remained unpaid by respondent a 
total of at least $27,358.51 for such livestock purchases. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204). 

By reason of the facts found in Finding of Fact 3 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ). 

By reason of the facts found in Finding of Fact 4 herein, respondent 
has wilfully violated sections 312 (a) and 409 of the Act (7 U.S.C. 
213 (a), 228b). 


ORDER 


Respondent, his successors and assigns, directly or indirectly, or 
through any corporate or other device, in connection with his activities 
subject to the Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without having 
and maintaining sufficient funds on deposit and available in the bank ac- 
count upon which such checks are drawn to pay such checks when pre- 
sented for payment. 

2. Failing to pay, when due, the full purchase price of livestock. 

3. Failing to pay the full purchase price of livestock. 
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Respondent is suspended as a registrant under the Act for a period of 
fourteen (14) days and thereafter until he demonstrates that he is no 
longer insolvent. When respondent demonstrates that he is no longer in- 
solvent, a supplemental order will be issued in this proceeding terminat- 
ing this suspension, after the expiration of the fourteen (14) day period. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and section 1.145 of the Rules of Practice (7 CFR 1.130 
et seq.). [The Decision and Order became final on August 1, 1981.—Ed.] 


(No. 20,851) 


In re ROLAND POE and BOB WRIGHT. P&S Docket No. 5630. Decid- 
ed July 10, 1981. 


Dealer—Weights, untrue or incorrect—Scales, maintenance of—Accounts 
and records—Civil penalty 


Respondent is ordered to cease and desist from weighing livestock on the basis of untrue or 
incorrect weights; issuing any document evidencing the purchase or sale of livestock 
on the basis of false or incorrect weights; paying and collecting on the basis of false 
or incorrect weights; and failing to maintain and operate scales to insure accurate 
weights. Respondent is ordered to maintain complete and accurate records, and is 
assessed a civil penalty of $5,000.00. 


Thomas M. Walsh and Thomas C. Heinz, for complainant. 
William B. Deas, Kansas City, Mo. and James E. Crouch, Hamilton Tex., for respond- 
ents. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AS TO ROLAND POE 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), hereaf- 
ter referred to as the Act, instituted by a complaint filed on March 8, 
1979, by the Deputy Administrator, Packers and Stockyards, AMS, 
United States Department of Agriculture. 

The complaint charged the respondents with wilful violations of sec- 
tions 312 (a) and 401 of the Act (7 U.S.C. 213 (a), 221), and sections 





ROLAND POE 1107 
Cite as 40 A.D. 1106 

201.49, 201.55, 201.71, 201.73 and 201.73-1 of the regulations (9 CFR 
201.49, 201.55, 201.71, 201.73, 201.73-1), in connection with the weigh- 
ing of livestock. Respondents filed an answer on March 27, 1979, and an 
amended answer on April 25, 1979. In their amended answer, respond- 
ents admitted the jurisdictional allegations contained in paragraphs I 
and II of the complaint, and specifically admitted that the Secretary has 
jurisdiction in this matter. With respect to the remaining allegations, re- 
spondents, admitted certain of them, denied the accuracy of the alleged 
correct weights determined by Packers and Stockyards officials, and 
specifically denied that they wilfully violated the Act and regulations. 
Additionally, respondents asserted an affirmative defense. 

Subsequent to the filing of respondents’ amended answer, respondent 
Bob Wright and the complainant agreed to the entry of a consent deci- 
sion with respect to respondent Wright. This consent decision was is- 
sued on May 9, 1979. Its entry terminated this proceeding insofar as re- 
spondent Wright is concerned. Accordingly, this proceeding and deci- 
sion concerns respondent Poe only. 

Oral hearing on the matter was held at Waco, Texas, on April 30, 
1980. Respondent Poe was represented by James E. Crouch, Esq., P.O. 
Box 622, Hamilton, Texas, and by William B. Deas, Esq., 4900 Oak 
Street, Suite 109, Kansas City, Missouri. Complainant was represented 
by Thomas C. Heinz, Esq., and Barbara S. Harris, Esq., Office of the 
General Counsel, United States Department of Agriculture, Washing- 
ton, D.C. At the conclusion of the hearing the parties were given an op- 
portunity to file proposed findings of fact and briefs. 


RELEVANT PROVISIONS OF THE STATUTE INVOLVED 
The relevant sections of Title 7 U.S.C. provide: 


“§ 213. Prevention of unfair, discriminatory, or decep- 
tive practices 

(a) It shall be unlawful for any stockyard owner, market 
agency, or dealer to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device in connec- 
tion with determining whether persons should be author- 
ized to operate at the stockyards, or with receiving, mar- 
keting, buying, or selling on a commission basis or other- 
wise, feeding, watering, holding, delivery, shipment, 
weighing, or handling of livestock. 

(b) Whenever complaint is made to the Secretary by any 
person, or whenever the Secretary has reason to believe, 
that any stockyard owner, market agency, or dealer is vio- 
lating the provisions of subsection (a) of this section, the 
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Secretary after notice and full hearing may make an order 
that he shall cease and desist from continuing such viola- 
tion to the extent that the Secretary finds that it does or 
will exist. The Secretary may also assess a civil penalty of 
not more than $10,000 for each such violation. In deter- 
mining the amount of the civil penalty to be assessed un- 
der this section, the Secretary shall consider the gravity of 
the offense, the size of the business involved, and the ef- 
fect of the penalty on the person’s ability to continue in 
business. If, after the lapse of the period allowed for appeal 
or after the affirmance of such penalty, the person against 
whom the civil penalty is assessed fails to pay such penal- 
ty, the Secretary may refer the matter to the Attorney 
General who may recover such penalty by an action in the 
appropriate district court of the United States.” 

“§ 221. Accounts and records of business; punishment 
for failure to keep 

Every packer or any live poultry dealer or handler, stock- 
yard owner, market agency, and dealer shall keep such ac- 
counts, records, and memoranda as fully and correctly dis- 
close all transactions involved in his business, including 
the true ownership of such business by stockholding or 
otherwise. Whenever the Secretary finds that the ac- 
counts, records, and memoranda of any such person do not 
fully and correctly disclose all transactions involved in his 
business, the Secretary may prescribe the manner and 
form in which such accounts, records, and memoranda 
shall be kept, and thereafter any such person who fails to 
keep such accounts, records, and memoranda in the man- 
ner and form prescribed or approved by the Secretary shall 
upon conviction be fined not more than $5,000, or impris- 
oned not more than three years, or both.” 


RELEVANT PROVISIONS OF THE REGULATIONS INVOLVED 


The relevant regulations of the Packers and Stockyards Administra- 
tion involved in the proceeding are: (9 C.F.R. 201 et seq.) 


“§ 201.49. Requirements regarding scale tickets evi- 
dencing weighing of livestock. 

(a) When livestock is weighed for purpose of purchase or 
sale, a scale ticket shall be issued which shall show: (1) The 
name and location of the agency performing the weighing 
service; (2) the date of the weighing; (3) the name of the 
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buyer and seller or consignor, or a designation by which 
they may be readily identified; (4) the number of head; (5) 
kind; (6) actual weight of the livestock; and (7) the name, 
initials, or number of the person who weighed the live- 
stock, or if required by State law, the signature of the 
weighmaster. Scale tickets issued under this section shall 
be serially numbered and sufficient copies executed to pro- 
vide a copy to all parties to the transaction. 

(b) In instances where the weight values are recorded 
by means of automatic weighing and recording equipment 
directly on the account of sale or other basic record, this 
record may serve in lieu of a scale ticket. 

(c) Stockyard owners, market agencies, and dealers who 
own or operate livestock scales shall be responsible for the 
accurate weighing of livestock and the execution and issu- 
ance of scale ticket.” 

“§ 201.55. Purchases and sales to be made on actual 
weights. 

When livestock or live poultry is bought or sold on a 
weight basis in transactions subject to the provisions of 
the act, settlement therefor shall be on the basis of the 
weight shown on the scale ticket or correction ticket, as 
the case may be. Any weight figures shown on accounts of 
sale, accounts of purchase, invoices, bills, or statements is- 
sued in connection with transactions subject to the act 
shall be actual weights obtained on scales operated or used 
by stockyard owners, market agencies, dealers, or packers, 
in the case of livestock, or on scales operated by licensees, 
in the case of live poultry, at the place and at the time of 
the consummation of the transactions in question or, if 
not, shall be appropriately explained on the accountings, 
bills, or statements issued.” 

“§ 201.71. Accurate weights. 

Each stockyard owner, market agency, dealer, or li- 
censee who weighs livestock or live poultry shall install, 
maintain, and operate the scales used for such weighing so 
as to insure accurate weights. All livestock scales shall be 
equipped with a type-registering weighbeam, a dial with a 
mechanical ticket printer, or a similar device which shall 
be used for printing or stamping the weight values on scale 
tickets.” 

“§ 201.73. Scale operators to be competent. 

Stockyard owners, market agencies, dealers, and licen- 
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sees shall employ only competent persons of good charac- 
ter and known integrity to operate scales for weighing live- 
stock or live poultry for the purpose of purchase or sale. 
They shall require such employees to operate the scales in 
accordance with instructions of the Administrator, copies 
of which will be furnished to each stockyard owner, mar- 
ket agency, dealer, or licensee who employs persons to op- 
erate scales used for the purposes herein indicated. They 
also shall require such employees to “rotate” in their 
weighing assignments at stockyards operating three or 
more scales. Any person found to be operating scales incor- 
rectly, carelessly, in violation of instructions, or in such 
manner as to favor or injure any party or agency through 
incorrect weighing or incorrect weight recording shall be 
removed from his weighing duties.” 

“§ 201.73-1. Instructions for weighing livestock. 

Stockyard operators, market agencies, dealers, and 
packers who operate scales on which livestock is weighed 
in purchase or sales transactions are responsible for the ac- 
curate weighing of such livestock. They shall supply copies 
of the instructions in this section to all persons who per- 
form weighing operations for them and direct such persons 
to familiarize themselves with the instructions and to com- 
ply with them at all times. This section shall also apply to 
any additional weighers who are employed at any time. 
Weighers must acknowledge their receipt of these instruc- 
tions and agree to comply with them, by signing in dupli- 
cate, P&SA Form 215 ' provided by the Packers and Stock- 
yards Administration. (A facsimile copy of this form ap- 
pears at the end of this section.) One copy of the form is to 
be filed with an area office of the Packers and Stockyards 
Administration and the other retained by the agency em- 
ploying the weighers.” 

x*wekekekkik 


These voluminous operating instructions (a) thru (g) are summarized 
below for convenience. They are required to be posted in a conspicuous 
place near the scale as a constant reminder of their importance. They ad- 
monish the weigher to: 


Keep scale balanced at zero at all times. 

Check zero balance at least every 15 minutes or every 15 
drafts; also after each load of more than half scale capacity. 
Show time of zero balance check on scale ticket. 
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Weigh each draft of livestock accurately to the nearest 
minimum graduation. 
Do not favor either buyer or seller. 
Be sure there are no binds between scales platform and 
scale pit wall. 
On weighbeam scales check SR, or scale sensitivity, at least 
twice a day by moving fractional poise one notch with scale 
balanced and scale platform empty. 
Print scale tickets only while livestock is on the scale. 
Use serially numbered scale tickets in sequence. 

. Scale tickets must be dated and initialed by weighmaster. 

. Scale tickets must show correct name of buyer and seller. 

. Keep all voided tickets and do not leave unused scale tick- 
ets at scale without being locked up. 


FINDINGS OF FACT 


1. Respondent Poe, at all times material herein, was engaged in busi- 
ness as a dealer in livestock in partnership with Bob Wright. The part- 
ners operated a hog buying station at the stockyard of Hamilton Live- 
stock Commission, Inc., Hamilton, Texas, doing business as Poe and 
Wright. 

2. Respondent Poe was not registered with the Secretary of Agricul- 


ture as a dealer to buy and sell livestock in commerce under the Act, but 
Bob Wright was registered. 

3. Respondent Poe and Bob Wright are the principal owners, and 
serve as Vice-President and President, respectively, of Hamilton Live- 
stock Commission, Inc., a corporation organized under the laws of the 
State of Texas with its principal place of business in Hamilton, Texas. 
Hamilton Livestock Commission, Inc., is registered with the Secretary 
of Agriculture as a market agency and dealer, to buy and sell livestock in 
commerce. 

4. Respondent Poe, on behalf of Poe & Wright, purchases hogs from 
farmers, producers and others on a weight basis. The hogs so purchased 
are weighed on the scales located at the Hamilton Livestock Commission 
facility, and Hamilton Livestock Commission, Inc., scale ticket/accounts 
are issued to the sellers. Respondent Poe and Bob Wright then resell the 
hogs, generally on the day purchased, to various packers for purposes of 
slaughter. The hogs are sold by Poe & Wright on the basis of their pur- 
chase weights. 

5. At all times material herein, the actual operations of the Poe & 
Wright buying station, which were conducted on Saturdays, were man- 
aged, directed and controlled by respondent Poe. Respondent Poe has 
considerable experience in the livestock business and has been engaged 
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in various phases of livestock marketing for some twelve or thirteen 
years. 

6. At all times material herein, respondent Poe was assisted at the 
Poe & Wright hog buying station by an employee, Mr. Habert T. Kelm. 
Mr. Kelm is an accomplished weighmaster with approximately eleven 
years experience. On February 1, 1973, while employed as a weighmas- 
ter by the Hico Commission Company, Mr. Kelm executed a Weigher’s 
Acknowledgment and Agreement (USDA-P&S-215) acknowledging that 
he had read the Instructions for Weighing Livestock issued under the au- 
thority of the Packers and Stockyards Act, and agreeing to comply fully 
with those Instructions. 

7. On March 31, 1978, Mr. Morgan W. Stephens, assistant chief of the 
Packers and Stockyards, Scales and Weighing Branch, assisted by Mr. 
William Deane Wilson, a P&S scales and weighing specialist, and Mr. 
Harry Schaaf, a P&S livestock marketing specialist, commenced a rou- 
tine “direct-sale” investigation of weighing practices of the Poe & 
Wright hog buying station. Mr. Stephens and Mr. Wilson are both high- 
ly qualified scales and weighing specialists. Both officials have many 
years experience in the testing, operation, and application of heavy duty 
scales for the weighing of livestock. 

8. During the week preceding March 31, 1978, the P&S officials pur- 
chased a number of hogs at the Fort Worth, Texas, stockyards for the 
purpose of conducting routine weighing investigations at several buying 
stations in Texas. On the afternoon of Friday, March 31, 1978, Mr. 
Stephens and Mr. Wilson took those hogs off feed and water by placing 
the hogs in “dry” holding pens at the stockyard, that is, pens which have 
no facilities for feed and water. They locked the pen gates and instructed 
the stockyard employees to make no feed or water available to the hogs. 
This procedure is termed “drylotting.” Its purpose is to minimize the nor- 
mal body “shrink” as a factor in a weighing investigation. 

9. At approximately 3:00 a.m. to 4:00 a.m., on the morning of Satur- 
day, April 1, 1978, Mr. Stephens, assisted by Messrs. Wilson and Schaaf, 
went to the Fort Worth stockyards, loaded the hogs onto government- 
owned trucks, and hauled them to a site located at Hamilton, Texas. One 
of the government-owned trucks used in the investigation is equipped 
with a self-contained Fairbanks-Morse livestock scale. The scale is a 
type-registering weighbeam scale with a capacity of 3,000 pounds, with 
one-pound minimum weight graduations. It is an accurate scale of a type 
approved and accepted by the industry for weighing livestock. 

10. Upon arrival at Hamilton, Texas, at approximately 10:30 a.m., 
the P&S officials set-up their truck for proper weighing. After set-up, 
the scale was tested by Messrs. Stephens and Wilson adhering to a 
standard testing procedure and using calibrated test weights. The scale 
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test results were carefuly recorded on a Scale Test Report (PSA-210), 
and the test results duly attested to by Messrs. Stephens and Wilson. 
(Exhibit #1.) The scale was then balanced. 

Messrs. Stephens, Wilson and Schaaf weighed fifteen hogs to be sold 
to Poe & Wright as a part of the investigation. Ten hogs were weighed 
individually, and each hog’s identifying marks were recorded on a P&S 
scale ticket, along with the date, the time the hog was weighed and its 
weight. (Complainant’s Exhibit #2.) Mr. Wilson performed the actual 
weighing and Mr. Stephens observed and double-checked each weighing. 
After each hog was weighed, the balance of the scale was checked to 
make sure it was properly operating. When each of the ten hogs was 
weighed, it was loaded into a pick-up truck for transport to Poe & 
Wright. The weighing process which commenced at approximately 
11:00 a.m., was completed at approximately 11:16 a.m. After all ten 
hogs were loaded, Mr. Schaaf hauled the ten hogs to the Poe & Wright 
buying station, a distance of approximately 3.2 miles. 

Messrs. Stephens and Wilson weighed the remaining five hogs indi- 
vidually and made the same type of recording and scale check of the 
facts. This weighing was completed at approximately 11:30 a.m. These 
hogs were loaded onto a second truck which was driven by Mr. Wilson to 
the Poe & Wright buying station. 

11. Upon the arrival of Mr. Schaaf at the buying station, at approxi- 
mately 11:35 a.m., the ten hogs were weighed by respondent Poe in four 
drafts. Mr. Schaaf and Mr. Stephens were issued scale ticket/account- 
ings, printed in the course of the weighing, showing the weights as de- 
termined by respondent Poe, the price per hundred-weight, and the total 
price. All of the scale ticket/accountings issued showed the Hamilton 
Livestock Commission, Inc., as the agency doing the weighing and did 
not disclose that Poe & Wright was involved in any manner whatsoever 
as the dealer. Only one of these tickets, No. 7927, shows the initials of 
respondent Poe as the person weighing the livestock. (Exhibit #3.) 

Mr. Schaaf and Mr. Stephens was paid for the ten hogs on the basis of 
the weights shown on the scale ticket/accountings, and were issued 
checks drawn on the Roland D. Poe-Livestock Account. (Exhibit #4.) 

12. Mr. Wilson arrived at the buying station between 11:43 a.m. and 
11:48 a.m. There the other five hogs were weighed by respondent Poe in 
three drafts. Mr. Wilson was given scale ticket/accountings (on the 
Hamilton Livestock Commission Form) by respondent Poe showing the 
weights as determined by him, the price per hundred-weight, and the to- 
tal price. (Exhibit #7.) None of the three scale/ticket accountings issued 
showed the name or initials of respondent Poe as the person weighing 
the livestock or identified Poe & Wright as the dealer. The five hogs 
were paid for on the basis of the weights shown on the scale ticket/ac- 
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countings, by checks drawn on the Roland D. Poe-Livestock Account. 
(Exhibit #8.) 
13. A comparison of the weights obtained by the P&S investigators on 
their scale, with the weights determined by respondent Poe, reveal the 
following weight differences: 


Description P&S Respondent's Wt. 
of Hogs Wt. Wt. Difference 

1 Barrow 244 240 -4 
1 Sow 299 290 -9 
4 Barrows ) 1287 1270 -17 
2Gilts ) 
1 Gilt ) 441 435 -6 
1 Barrow ) 
1 Barrow 166 160 -6 
1 Sow 416 405 -11 
3 Gilts 771 760 -11 


14. The fifteen hogs sold by the P&S investigators to respondent Poe 
were “shrunk out” when weighed by the P&S officials and by respondent 
Poe, having been denied feed and water for the entire period from the af- 
ternoon of Friday, March 31, 1978, until the time of the two weighings 
on Saturday morning, April 1, 1978. With respect to the first ten hogs 


sold, the total elapsed time between the P&S weighing and the weighing 
by respondent Poe was not over thirty-five minutes. With respect to the 
five hogs sold by Mr. Wilson, the total elapsed between the two weigh- 
ings was not over twenty-five minutes. In view of these comparative 
weighings, which were contrived to eliminate “shrink” as a factor in a 
comparative weight test, I find that “shrink” did not contribute to the 
weight differences shown between the weighings of the investigators 
and the weighing of respondent Poe. 

15. The weighing procedure followed by Messrs. Stephens and Wil- 
son, was careful and exacting. They are professionals in weighing proce- 
dures. The scale used by them to weigh the hogs was both accurate and 
properly balanced. On the basis of the facts I find that the P&S weights 
for the fifteen hogs on April 1, 1978, were the true and correct weights 
and that the hogs were weighed by respondent Poe in each instance at 
less than their true and correct weights. The actual amount of the 
weight differences is reflected in the tabulation in Findings of Fact #13. 

16. After reviewing the results of the test on April 1, 1978, the P&S 
officials decided to continue the investigation of respondent Poe’s weigh- 
ing practices on another day using the same direct-sale procedure. On 
Friday, May 19, 1978, at approximately 4:00 p.m., Mr. Wilson again 
went to the Fort Worth stockyards. There he caused eight hogs, pur- 
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chased earlier in the week, to be “drylotted,” and the pens were locked. 
Early on the morning of Saturday, May 20, 1978, Mr. Wilson, accom- 
panied by Mr. Marion L. Marshall, Regional Supervisor, Packers and 
Stockyards, AMS, for the area which includes Hamilton, Texas, went to 
the stockyard and loaded the eight hogs onto the P&S scale truck. 
Messrs. Wilson and Marshall then drove to the same set-up point in 
Hamilton which had been used during the April 1, 1978, phase of the in- 
vestigation. 

17. Mr. Marshall has been the P&S Regional Supervisor for the State 
of Texas and Oklahoma for a period of ten years. He has been employed 
in a variety of positions by Packers & Stockyards, AMS, for some twen- 
ty-nine years and has extensive experience in all phases of the livestock 
marketing and meat-packing industries. Mr. Marshall, although not ti- 
tled a scales and weighing specialist, has had substantial experience in 
that specialized field, having participated during his P&S career in sev- 
eral hundred weighing investigations, and been directly involved in ap- 
proximately 25 to 30 of the direct sale variety. 

18. Messrs. Marshall and Wilson followed the same preparatory and 
weighing procedures as on the previous April 1 weighing investigation 
and using the same scale. 

19. Messrs. Wilson and Marshall weighed the eight hogs commencing 
at 11:07 a.m. and finishing at 11:25 a.m., an elapsed time of eighteen 
minutes. These hogs were loaded onto the P&S pick-up truck which was 
immediately thereafter driven by Mr. Wilson to the buying station. He 
arrived at the station in approximately thirty minutes. 

In connection with the P&S weighing, Mr. Wilson failed to print the 
weight of two of the eight hogs. This failure is reflected on two of the 
P&S scale tickets, Nos. 19795 and 19796. (Exhibit #13.) 

20. On arrival at the buying station the hogs were weighed between 
11:55 a.m. and 12:03 p.m. They were weighed by Mr. Habert Kelm. Mr. 
Kelm did not balance the scale prior to weighing the hogs. The eight 
hogs were weighed in four drafts. Upon completion of the weighing, 
Messrs. Wilson and Marshall were issued scale ticket/accountings by re- 
spondent Poe, printed in the course of the weighing, showing the 
weights as determined by Mr. Kelm, the price per hundred-weight, and 
the total price. (Exhibit #14.) The scale tickets are on the form used by 
Hamilton Livestock Commission, Inc., and do not disclose Poe & Wright 
as the dealer. None of these four scale ticket/accountings showed the 
name or initials of Mr. Kelm as the person actually weighing the live- 
stock. Messrs. Wilson and Marshall were paid for the hogs by respondent 
Poe on the basis of the weights shown on the scale ticket/accountings is- 
sued by two checks drawn on the Roland D. Poe-Livestock Account. (Ex- 
hibit #15 & 21.) 
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21. A comparison of the weights obtained by the P&S officials on 
their scale, with the weights determined by Mr. Kelm, revealed the fol- 
lowing weight differences: 


Description P&S Respondent's Wt. 
of Hogs Wt. Wt. Difference 

1 Sow 427 415 -12 
3 Barrows 731 715 -16 
1 Sow 375 * 
1 Gilt ~ @ 630 : 
1 Barrow 228 ) 
1 Gilt 201 ) 


“Reflects failure to print weights of two hogs (Finding of Fact #19; and the combining of 
3 animals in one draft by Poe, one of the animals in this combined draft had no recorded 
comparable P&S weight). 


22. The eight hogs sold to respondent Poe were in a “shrunk-out” con- 
dition when weighed by the P&S officials and by Mr. Kelm, having been 
denied feed and water from the afternoon of Friday, May 19, 1978, until 
the times of the weighings on Saturday morning, May 20, 1978. The to- 
tal elapsed time between both weighings was fifty-six minutes. In view 
of these facts, it is clear that “shrink” was virtually eliminated as a con- 
tributing factor to the differences between the P&S weights and weights 


as determined by respondent Poe’s employee. I find that “shrink” did not 
materially contribute to the weight differences shown. Moreover the 
weighing procedures followed by Messrs. Wilson and Marshall on May 
20, 1978, were carefully and properly accomplished. There being no evi- 
dence to the contrary, I find that the P&S weights shown above were the 
true and correct weights of the hogs. 

23. Shortly after the weighing and sale of the eight hogs, Mr. Wilson 
identified himself to respondent Poe (which had not been done on April 
1) and requested permission to check the balance condition of respond- 
ent’s scale, and to reweigh the eight hogs just sold. Mr. Wilson, assisted 
by respondent Poe, checked the scale’s balance condition, first by direct 
visual examination, and then by weighing Mr. Kelm. The scale was then 
balanced and Mr. Kelm was re-weighed. The result showed a difference 
of five pounds, thus indicating that the scale had been back-balanced by 
five pounds. (Exhibit #17 & 21.) 

Mr. Wilson assisted by respondent Poe and Mr. Kelm, and later by Mr. 
Marshall, then checkweighed the eight hogs Wilson just sold to respond- 
ent Poe. The scale was balanced after each separate weighing. Between 
the time of sale and this checkweighing, the eight hogs had been con- 
fined in dry pens without feed or water. This checkweighing procedure 
commenced at 12:30 p.m., and was completed at 1:13 p.m. A comparison 
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of the P&S checkweighing results with the weights determined by 
respondent Poe’s employee, Mr. Kelm, at the time of sale, reveals the fol- 
lowing with respect to the four hogs listed in the Complaint and Finding 
of Fact #21. 


Description Respondent’s P&S Gain (+) 
of Hogs Wt. Wt. Loss (—) 
1 Sow 415 425 +10 
3 Barrows 715 725 +10 


24. Following the checkweighing procedure, Messrs. Wilson and Mar- 
shall performed a test of respondent Poe’s livestock scale using 1,500 
pounds of calibrated test weights. Respondent’s scale is a Fairbanks- 
Morse type-registering beam scale, and is equipped with a Spinks indica- 
tor. It has a 10,000-pound capacity, and five-pound minimum weight 
graduations. The tests results were recorded by Mr. Wilson on a P&S 
Livestock Scale Test Report (Exhibit #19.) The record of this proceeding 
discloses that on May 20, 1978, respondent Poe’s scale was well within 
allowable tolerances and was highly accurate for weighing livestock. 
Exhibit #20 discloses that on March 20, 1978, eleven days prior to the 
first phase of the P&S investigation of respondent Poe’s weighing prac- 
tices, an official of the Texas Department of Agriculture tested respond- 
ent Poe’s livestock scale. Respondent’s scale was found at that time to be 
within allowable tolerances and accurate for weighing livestock. 

25. No credible evidence was introduced at the hearing by respondent 
Poe to account for the weight differences as found by the weighing in- 
vestigators. The tests were carefully conducted by the investigators fol- 
lowing a specific and time-tried procedures. Respondent on brief argued 
that this difference could have been caused by “shrink.” As previously 
noted I find this to be not a credible supposition. I find that the prepon- 
derance of the evidence discloses the scales were operated in a back-bal- 
anced condition on May 20, 1978. 

26. Based upon the foregoing Findings of Fact I conclude that, in con- 
nection with the transactions specified in Paragraph III of the com- 
plaint, the preponderance of evidence is that respondent Poe and his em- 
ployee, Habert Kelm, knowingly weighed the livestock at less than their 
true and correct weights, and that respondent Poe issued scale ticket/ac- 
countings to the sellers of such livestock showing false and incorrect 
weights, and paid the sellers on the basis of such false weights. Addi- 
tionally, I find that respondent Poe and his employee failed to operate 
the scale used by him for the weighing of livestock in accordance with 
the Instructions for Weighing Livestock in that the scale tickets did not 
show that Poe & Wright were the dealers, and did not identify the name 
of the person weighing the livestock. Further, I find that respondent Poe 
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and his employee did not properly check the balance of the scale before 
weighing livestock. 


CONCLUSIONS 


Respondent’s affirmative defense, pleaded in the First Amended 
Joint Answer of Respondents, that the provisions of the Administrative 
Procedure Act (5 U.S.C. 551, et seq) interposes a bar to the entry of any 
order or orders sought by complainant notwithstanding competent evi- 
dence sustaining the alleged violations is without merit. This issue was 
abandoned by respondent on brief. Moreover, a careful weighing of the 
evidence adduced, and the sanction sought by complainant and imposed 
in the attached Order, would not support such a contention. 

The Findings of Fact disclose that on two separate occasions investiga- 
tions of the weighing practices of respondent Poe disclosed that hogs 
were being short-weighed, and that sale and payment transactions were 
conducted on the basis of the resulting incorrect scale/accounting tickets 
issued by respondent. The scales were found to be operated while back- 
balanced and preventive procedures prescribed by the Regulations were 
not followed. On both occasions the scale tickets issued were not in con- 
formity with the Instructions for Weighing Livestock. 

Consistent with the numerous decisions of the Secretary I conclude 
that such actions by respondent Poe constitute serious violations of sec- 
tions 312 (a) and 401 of the Act (7 U.S.C. 213 (a), 221), and sections 
201.49, 201.55, 201.71, 201.73, and 201.73-1 of the Regulations (9 CFR 
201.49, 201.55, 201.71, 201.73, 201.73-1) as alleged in the complaint. 
(See In re Jake Muehlenthaler, 37 A.D. 313 (1978); In re William C. 
Moore, 36 A.D. 2003 (1977); In re Overland Stockyards, 34 A.D. 1808 
(1975); In re J. A. Speight, et al. 33 A.D. 280 (1974); In re Harry O. Ah- 
rens, 32 A.D. 1437 (1973); In re Whiteville Livestock Auction, Inc., 31 
A.D. 857 (1972); In re George K. Reaves, 30 A.D. 1455 (1971). 

In accordance with the sanction policy and guidelines of the Secretary, 
which were instituted by his deligatee, the Judicial Officer, and followed 
in decisions on appeal, I conclude that the sanction sought by complain- 
ant in this proceeding is in conformity. Accordingly, the attached Order 
is issued. 


ORDER 


Respondent Roland Poe, his agents and employees, directly or indi- 
rectly through any corporate or other device, shall cease and desist from: 

(1) Weighing livestock at other than their true and correct weights; 

(2) Issuing scale tickets, buyers’ invoices, accounts of sale, or any 
other document evidencing the purchase or sale of livestock, on the basis 
of, or showing, false or incorrect weights for such livestock; 
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(3) Paying the consignors, owners, or sellers of livestock on the basis 
of false and incorrect weights; 

(4) Assessing or collecting the purchase price of livestock on the basis 
of false or incorrect weights; 

(5) Failing to maintain and operate livestock scales owned or con- 
trolled by respondent in such a manner as to insure accurate weights, 
and otherwise in strict conformity with the requirements of sections 
201.73 and 201.73-1 (INSTRUCTIONS FOR WEIGHING LIVESTOCK) 
of the Regulations (9 CFR 201.73, 201.73-1). 

Respondent Roland Poe, his agents and employees, directly or indi- 
rectly through any corporate or other device, shall prepare and maintain 
accounts, records and memoranda which fully and correctly disclose all 
transactions involved in his business subject to the Packers and Stock- 
yards Act, including: (1) scale tickets and accountings which show the 
true and correct weights of livestock purchased or sold by respondent on 
a weight basis; and (2) scale tickets otherwise executed in strict conform- 
ity with the requirements of section 201.49 of the Regulations (9 CFR 
201.49). 

Respondent Roland Poe is assessed a civil penalty in the amount of 
$5,000.00 which shall be payable by certified check or by money order to 
the Treasurer of the United States within thirty (30) days. 

The provisions of this Order shall become effective on the sixth day af- 
ter the Decision entered in the matter becomes final. 

This Decision shall become final without further proceedings thirty- 
five (35) days after service hereof on respondent unless appealed to the 
Judicial Officer by a party hereto within thirty (30) days after service, as 
provided in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. 
1.130 et seq.). [The Decision and Order became final on August 18, 
1981.—Ed.] 
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(No. 20,852) 


In re AMERICAN BEEF Co. P & S Docket No. 5883. Decided August 
11, 1981. 


Packer—Failure to pay—Civil penalty—Consent 


Where respondent consented to an order to cease and desist from failing to pay, when due, 
the full purchase price of livestock. Respondent is assessed a civil penalty of 
$750.00. 


Charlene Rosen, for complainant. 
Stanley Gelfund, Southfield, Mich., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act. This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. American Beef Co., hereinafter referred to as the respondent, is a 
corporation with its principal place of business located at Detroit, Michi- 
gan. Its business mailing address is 1555 E. Division, Detroit, Michigan 
48207. 

2. Respondent is, and at all times material herein was: 

(a) A packer within the meaning of and subject to the provisions of 
the Act; 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

(c) Engaged in the business of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, its officers, directors, agents and employees, in connec- 
tion with its activities subject to the Packers and Stockyards Act, shall 
cease and desist from purchasing livestock and failing to pay, when due, 
for such livestock as specified in section 409 of the Act. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), re- 
spondent is assessed a civil penalty of $750.00. 

The provisions of this Order shall be effective on the first day after 
service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,853) 


In re WINDSOR AUCTION Co., INC., RICHARD E. PASLEY, JR., RAYMOND 
L. TUCKER, LARRY W. REED, and DONALD D. GAST. P & S Docket 
No. 5907. Decided August 25, 1981. 


Misrepresentation—False or deceptive pretenses—Accounts of sale/ 
Invoices/Scale tickets, untrue or incorrect—Accounts and records—Civil 
penalty—Consent 


Where respondent Donald D. Gast consented to an order to cease and desist from misrepre- 
senting to his principals the original purchase weights or prices, or nature of the 
charges made for livestock; engaging in any act to obtain money from purchasers of 
livestock by false or deceptive pretenses; misrepresenting the method livestock was 
purchased or sold, or the origin, or place of purchase of livestock; and issuing and 
collecting on the basis of false or incorrect invoices. Respondent is ordered to keep 
complete and accurate records, and is assessed a civil penalty of $500.00. 


Allan R. Kahan, for complainant. 
David W. Russell, Kansas City, Mo., for respondent 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO 
DONALD D. GAST 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
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Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondents named herein willfully vio- 
lated the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 U.S.C. 
181 et seq.). 

Respondent Donald D. Gast admits the allegations of paragraph I of 
the complaint as they relate to him, specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure and con- 
sents and agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Donald D. Gast, hereinafter referred to as respondent Gast, is an 
individual whose mailing address is Route #1, Nevada, Missouri 64772. 
2. Respondent Gast is now, and was at all times material herein: 
(a) Engaged in the business of buying livestock on a commission ba- 
sis in commerce; and 
(b) Not registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce on a commission basis. 


CONCLUSIONS 


Respondent Donald D. Gast having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Donald D. Gast, individually or in concern with others, or 
through any corporate or other device, shall cease and desist from: 

1. Misrepresenting to his principals: 

(a) the original purchase weights or the original purchase prices for 
livestock purchased on a commission basis, or 
(b) the nature of the charges made for his services. 

2. Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock or principals buying 
on a commission basis by false or deceptive pretenses, or which operates 
or would operate as a fraud or deceit upon any person in connection with 
the purchase or sale of livestock; 

3. Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from the pur- 
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chasers of livestock or principals buying on a commission basis by false 
or deceptive pretenses, or which enables such person to engage in a prac- 
tice which operates or would operate as a fraud or deceit upon any per- 
son in connection with the purchase or sale of livestock; 

4. Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the method or 
procedure by which such livestock was purchased or sold; 

5. Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the origin, or 
place of purchase or sale, of such livestock; 

6. Making or cause to be made false, incorrect, or inaccurate entries in 
accounts of sale, buyer invoices, scale tickets, or any other documents 
evidencing or prepared in connection with the purchase or sale of live- 
stock; 

7. Issuing or causing to be issued accounts of sale, buyer invoices, 
scale tickets or any other documents evidencing or prepared in connec- 
tion with the purchase or sale of livestock, which fail to show the true 
and correct price and weight of such livestock, and all other facts neces- 
sary to show clearly and completely the true nature of each transaction; 

8. Collecting or aiding and assisting any person to collect from the 
purchasers of livestock or principals buying on a commission basis, on 
the basis of false, incorrect, or inaccurate invoices or accountings. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a 
market agency subject to the Act, including true and correct copies of ac- 
counts of purchase for livestock purchased on commission, and true and 
correct sales invoices for livestock sold. 

Respondent Donald D. Gast is hereby assessed a civil penalty of five 
hundred dollars ($500.00). 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon the re- 
spondent. 

Copies hereof shall be served upon the parties. 
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(No. 20,854) 


Inre H.&R. MEAT COMPANY, INC., a corporation and ALLAN H. APPLE- 
STEIN, an individual. P&S Docket No. 5905. Decided August 27, 
1981. 


Packer—Failure to pay when due—Civil penalty—Consent 


Where respondents consented to an order to cease and desist from failing to pay when due 
the full purchase price of meat and meat food products. Respondents are jointly and 
severally assessed a civil penalty of $1,000.00. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondents violated the Act 
and the regulations issued thereunder (9 CFR 101.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction, 
neither admit nor deny the remaining allegations, waive oral hearing 
and further procedure, and consent and agree, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. H. & R. Meat Company, Inc., hereinafter referred to as corporate 
respondent H. & R., is a corporation whose principal place of business 
was located at Tulsa, Oklahoma and whose mailing address was 3920 
East Pine Street, Tulsa, Oklahoma. 

2. Corporate respondent H. & R.’s total 500 shares of outstanding 
stock were owned by Diatomite Corporation of America, whose address 
is 7600 Red Road, Suite 300, South Miami, Florida 33143. 

3. Allan H. Applestein, hereinafter referred to as respondent Apple- 
stein, is an individual whose business address is 7600 Red Road, Suite 
300, South Miami, Florida 33143. 
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4. Respondent Applestein was sole owner of Diatomite Corporation, 
and through such ownership, was sole owner of corporate respondent 
H. & R. 

5. Respondent Applestein was chairman of corporate respondent 
H. & R.’s Board of Directors. 

6. Corporate respondent H. & R. at all times material herein was: 

(a) Engaged in the business of manufacturing or preparing meat and 
meat food products for sale or shipment in commerce, and 

(b) A packer within the meaning and subject to the provisions of the 
Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Individual respondent Allan H. Applestein and corporate respondent 
H. & R. Meat Company, Inc., its officers, directors, agents, employees, 
successors and assigns, directly or through any corporate or other de- 
vice, in connection with their operations as a packer, shall cease and de- 
sist in the future from failing to pay when due, the full purchase price of 


meat and meat food products. 

Respondents jointly and severally are assessed a civil penalty in the 
amount of $1,000.00. 

This order shall become effective on the first day after service on the 
respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 20,855) 


In re RUSSELL JACKSON. P & S Docket No. 5914. Decided August 
27,1981. 


Dealer—Bonding requirement—Insufficient funds checks—Failure to pay 
when due—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining a reasonable bond; issuing insufficient funds checks; failing to 
pay, when due, the full purchase price; and converting funds advanced by others for 
any purpose other than the purchase of livestock. 


Lydia Lizarribar, for complainant. 
Ted Boswell, Bryant, Ark., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice appli- 
cable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Russell Jackson, hereinafter referred to as the respondent, is an 
individual whose address is Malvern, Arkansas. 

2. Respondent at all times material herein was engaged in the busi- 
ness of a dealer, buying and selling livestock in commerce for his own ac- 
count. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 
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ORDER 


Respondent, his agents and employees, successors and assigns, indi- 
vidually or through any corporate or other device, in connection with his 
activities under the Act, shall cease and desist from: 

1. Engaging in any business in any capacity for which bonding is re- 
quired under the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required by said Act and regula- 
tions; 

2. Issuing checks in payment for livestock without having and main- 
taining sufficient funds on deposit and available in the bank account on 
which they are drawn to pay such checks when presented; and 

3. Failing to pay, when due, the full purchase price of livestock; and 

4, Converting funds advanced by others for the purchase of livestock 
to his own use, on using such funds for any purpose other than the pur- 
chase of livestock as agreed by the parties. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,856) 


In re BRENNAN MEAT COMPANY, a corporation; and HARRY SAMUELS, 
an individual. P&S Docket No. 5849. Decided August 28, 1981. 


Packer—False weights—Civil penalty—Consent 


Where respondents consented to an order to cease and desist from accounting to sellers and 
paying sellers on the basis of false weights; and failing to make payments for live- 
stock purchased on actual hot carcass weights. Respondents are jointly and several- 
ly assessed a civil penalty of $25,000.00. 


Thomas C. Heinz, for complainant. 
Ted R. Frame, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondents have violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et. seq.). This 
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decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing filed herein and specifically admit 
that the Secretary has jurisdiction in this matter, neither admit nor 
deny the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Brennan Meat Company, hereinafter referred to as respondent 
Brennan, at all times material herein was a corporation doing business 
as Tulare Meat Company with a mailing address at 653 East Paige Ave- 
nue, Tulare, California 93274. 

2. Respondent Brennan at all times material herein was: 

(a) A packer within the meaning of the Act; and 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter and manufacturing and preparing meat and meat 
food products for sale or shipment in commerce. 

3. Harry Samuels, hereinafter referred to as respondent Samuels, is 
an individual who is, and at all times material herein was, president of 
respondent Brennan, owner of 57% of the stock of respondent Brennan, 
manager, director and controller of the activities of respondent Bren- 
nan, and registered with the Secretary of Agriculture as a dealer to buy 
livestock in commerce for purposes of slaughter. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Brennan, its officers, directors, agents, employees, succes- 
sors and assigns, and respondent Samuels, directly or through any cor- 
porate or other device, shall cease and desist from: 

1. Accounting to sellers of livestock on the basis of false weights; 

2. Paying sellers of livestock on the basis of false weights; and 

3. Failing to settle and make payments for livestock purchased on a 
carcass weight or carcass grade and weight basis on actual hot carcass 
weights. 

Respondents Brennan and Samuels are hereby assessed a joint and 
several civil penalty of twenty-five thousand dollars ($25,000.00), pay- 
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able by certified or bank check made to the order of the Treasury of the 
United States. 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondents. 

Copies of this decision and order shall be served upon the parties. 


MISCELLANEOUS ORDER ISSUED BY 
JOHN A. CAMPBELL, ADMINISTRATIVE LAW JUDGE 


SUPPLEMENTAL ORDER 
(No. 20,857) 


In re GETTYSBURG LIVESTOCK EXCHANGE. P & S Docket No. 5757. 
Order issued August 21, 1981. Deficit in custodial account elim- 
inated and no longer insolvent—Suspension terminated after ex- 
piration of seven day suspension period. 
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DISCIPLINARY DECISIONS 
(No. 20,858) 


In re SOUTHERN INSTITUTIONAL FOOD SALES & SERVICE, INC. PACA 
Docket No. 2-5741. Decided June 29, 1981. 


Failure to pay promptly—Revocation of license—Default 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
willful, repeated and flagrant violations of the Act for which respondent’s license is 
revoked. 


Andrew Y. Stanton, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter 
referred to as the “Act”), instituted by a complaint filed on March 5, 
1981, by the Director, Fruit & Vegetable Division, Agricultural Market- 
ing Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period September 1978 through August 1980, 
respondent purchased and accepted in interstate and foreign commerce 
from six sellers, 60 lots of perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices 
totaling $213,607.24. 

A copy of the complaint was served upon respondent, who failed to file 
an answer thereto. Therefore, the time for filing an answer having run 
and upon the motion of complainant for the issuance of a decision, the 
following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Southern Institutional Food Sales & Service, Inc., is a 
corporation whose address is Box 154, Gretna, Louisiana 70054. 

2. Pursuant to the licensing provisions of the Act, license no. 791982 
was issued to respondent August 31, 1979. This license has been re- 
newed annually and is subject to renewal on or before August 31, 1981. 

3. As is more fully set forth in paragraph five of the complaint, re- 
spondent, during the period September 1978 through August 1980, pur- 
chased and accepted in the course of interstate and foreign commerce 
from six sellers, 60 lots of perishable agricultural commodities, but 
failed to make full payment promptly of the agreed upon purchased 
prices in the amount of $213,607.24. 
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CONCLUSIONS 


Respondent’s failure to pay to six sellers $213,607.24 for 60 lots of 
perishable agricultural commodities purchased and accepted in inter- 
state and foreign commerce constitutes willful, flagrant, and repeated 
violations of section 2 of the Act (7 U.S.C. 499b), for which revocation of 
respondent’s license is warranted pursuant to section 8a of the Act (7 
U.S.C. 499h (a) ), and the Order below is issued. 


ORDER 


Respondent’s license is hereby revoked. 

This Order shall take effect on the eleventh day after this decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings 35 days after 
service thereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service, as provided in section 1.145 of the 
Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on August 10, 1981.—Ed.] 


(No. 20,859) 


In re THE CONNECTICUT CELERY CO. PACA Docket Nos. 2-5582 and 
2-5603. Decided August 24, 1981. 


Failure to make full payment promptly—Application for license, denied— 
Publication of the facts 


Where respondent failed to pay for over $400,000 worth of perishable agricultural com- 
modities, respondent’s application for a license is denied. The facts and circum- 
stances set forth shall be published. 


William J. Weber, Administrative Law Judge. 


Edward M. Silverstein, for complainant. 
Henry S. Cohn, Fleischman, Hartford, Conn., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Administrative Law Judge William J. Weber filed an initial decision 
and order on April 22, 1981, revoking respondent’s license and denying 
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respondent’s application for a new license for failing to pay over 
$400,000 for produce purchased from 63 sellers in 308 transactions 
from October 1978 through March 1979. 

Respondent, seeking a reduced sanction, and complainant, seeking a 
change in the language of the initial decision, appealed to the Judicial 
Officer, to whom final administrative authority to decide the Depart- 
ment’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 
C.F.R.§ 2.35).! The final brief on appeal was filed June 17, 1981. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d) ), was requested by respondent, but is denied inas- 
much as the issues raised on appeal are squarely covered by prior prece- 
dents. 


FINDINGS OF FACT 


1. The Connecticut Celery Company is a Connecticut corporation 
whose mailing address is Post Office Box 448, Hartford, Connecticut 
06101. 

2. On March 9, 1979, respondent filed a petition for reorganization, 
pursuant to Chapter 11 of the Bankruptcy Act with the United States 
District Court for the District of Connecticut. On April 29, 1980, an 
order of the Bankruptcy Court was entered confirming the debtor’s Plan 
of Arrangement. 

3. Pursuant to the licensing provisions of the Perishable Agricultural 
Commodities Act, license number 203946 was issued to respondent on 
March 24, 1964. This license terminated automatically on April 29, 
1980, pursuant to § 4 (a) of the Act (7 U.S.C. § 499d (a) ), upon re- 
spondent’s discharge in bankruptcy on that date. 

4. On May 7, 1980, respondent applied for the issuance of a license 
pursuant to the provisions of the Perishable Agricultural Commodities 
Act and the applicable regulations. 

5. On June 4, 1980, respondent’s attorney requested the Secretary to 
examine the circumstances of respondent’s bankruptcy to determine 
whether the circumstances warrant termination of respondent’s license. 
He was advised by the Department that the request came too late since 
the license had already terminated. He was further advised that the De- 
partment had instituted the Notice to Show Cause action involved in 

1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department's regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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this proceeding to question respondent’s fitness to obtain a license under 
the Act. 

6. During the period from October 1978 through March 1979, re- 
spondent purchased, received and accepted 308 lots of perishable agri- 
cultural commodities, shipped by 63 sellers in interstate commerce, but 
failed to make full payment promptly of the agreed purchase prices, or 
balances thereof. The amount due and unpaid as alleged in the complaint 
is $452,731.22. At the present time, over $400,000 remains unpaid. 

7. Respondent’s failure here to make full payment promptly of the 
agreed purchase prices constitutes wilful, flagrant and repeated viola- 
tions of section 2 of the PACA (7 U.S.C. § 499b). 


CONCLUSIONS ? 


Respondent has failed to pay for over $400,000 worth of perishable 
agricultural commodities. As stated by Judge Weber, “[w]hile Respond- 
ent disputes the precise figure, any variation of it within the scope of 
this record would not be significant for any purpose under consideration 
here” (Initial Decision at 7). 

Failure to pay for produce is a very serious violation of the Perishable 
Agricultural Commodities Act which results in an order revoking the 
license of the offender * since it is the “goal [of the Perishable Agricul- 
tural Commodities Act] that only financially responsible persons should 
be engaged in the perishable agricultural commodities industry,” ‘ and it 
is the policy of this Department to impose severe sanctions for serious 
violations of any of the regulatory programs administered by the De- 
partment to serve as an effective deterrent not only to the respondents 
but also to other potential violators. This policy has been followed in all 
of the Department’s disciplinary proceedings in recent years. The basis 
for that policy is set forth at great length in numerous decisions, e.g., In 
re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974), set forth as Appendix 


2. Portions of the conclusions are taken verbatim or almost verbatim from Campbell, 
“The Perishable Agricultural Commodities Act Regulatory Program,” in 1 Davidson, Agri- 
cultural Law, ch. 4 (1981), with the approval of Shepard’s/McGraw-Hill Book Company. 

3. E.g.,In re Baltimore Tomato Co., 39 Agric. Dec. 412, 414-16 (1980); In re Hal Merdler 
Produce, Inc., 37 Agric. Dec. 809, 811-12 (1978); In re Solt, 35 Agric. Dec. 721, 723, 726 
(1976); In re Catanzaro, 35 Agric. Dec. 26, 30-36 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 
9, 1977), printed in 36 Agric. Dec. 467; accord, In re Kafcsak, 39 Agric. Dec. 683, 686-87 
(1980), appeal docketed, No. 80-3406 (6th Cir. June 26, 1980). 

4. Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1257 (5th Cir. 1975); accord, Chidsey v. 
Guerin, 443 F.2d 584, 588-89 (6th Cir. 1971); Zwick v. Freeman, F.2d 110, 117 (2d Cir.), 
cert. denied, 389 U.S. 835 (1967). 
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A to this decision.* The Department’s sanction policy is also discussed at 
length in Appendix C to In re Esposito, 38 Agric. Dec. 613, 624-65 
(1979), set forth as Appendix B to this decision. 

“Failure to pay violations not only adversely affect the party who is 
not paid for produce, but such violations have a tendency to snowball. 
‘On occasions, one licensee fails to pay another licensee who is then un- 
able to pay a third licensee.’ This cculd have serious repercussions to pro- 
ducers, licensees and consumers.” ® In re Columbus Fruit Co., 40 Agric. 
Dec. 109, 114, appeal docketed, No. 81-1446 (D.C. Cir. Apr. 22, 1981). 
If the violator who fails to pay for produce does not have a license in ef- 
fect, an order is issued finding that the person has engaged in a repeated 
or flagrant violation of the Act,’ which has the same effect on the vio- 
lator and on persons responsibly connected with the violator as a license 
revocation.’ 


5. Severe sanctions issued pursuant to this policy were sustained in Jn re Livestock 
Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), affd per curiam, 558 F.2d 748 (5th Cir. 
1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), 
aff'd mem., No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re M. & 
H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977); In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 
796, 801 (1975), affd, 540 F.2d 518 (1st Cir. 1976); In re Southwest Produce, Inc., 34 
Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo 
& Sons, 34 Agric. Dec. 120, 133, 145-160, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); 
In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), affd, 524 F.2d 1255 (5th 
Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 539-50 (1974), affd 
mem., 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 53, 64-80, aff'd per curiam, 
498 F.2d 1088, 1089 (5th Cir. 1974). 

6. Although the Act is primarily to protect producers, it “is also ‘for the protection of 
consumers’ (H.R. Rep. No. 1196, 84th Cong., 1st Sess., p. 2), inasmuch as increased indus- 
try costs resulting from failures to pay or other unfair practices are ultimately borne by 
consumers.” Jn re Catanzaro, 35 Agric. Dec. 26, 33 (1976), affd, No. 76-1613 (9th Cir. 
Mar. 9, 1977), printed in 36 Agric. Dec. 467. 

7. E.g.,In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), appeal docketed, No. 80-3406 
(6th Cir. June 26, 1980); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 
714-21 (1978); In re Pappas Produce, Inc., 36 Agric. Dec. 684, 694-96 (1977); In re Atlantic 
Produce Co., 35 Agric. Dec. 1631, 1633, 1643-45 (1976), affd mem., 568 F.2d 772 (4th 
Cir.), cert. denied, 439 U.S. 819 (1978); In re King Midas Packing Co., 34 Agric. Dec. 1879, 
1885-89 (1975); In re M. & H. Produce Co., 34 Agric. Dec. 700, 748-52 (1975), aff'd mem., 
549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Marvin Tragash Co., 33 
Agric. Dec. 1884, 1896-1914 (1974), affd, 524 F.2d 1255 (5th Cir. 1975); In re George 
Steinberg & Son, Inc., 32 Agric. Dec. 236, 253, 266-270 (1973), affd, 491 F.2d 988 (2d 
Cir.), cert. denied, 419 U.S. 830 (1974). 

8. In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 714-15 (1978); In re 
M. & H. Produce Co., 34 Agric. Dec. 700, 750-51 (1975), aff'd mem., 549 F.2d 830 (D.C. 
Cir. 1977), cert. denied, 434 U.S. 920 (1977). 
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In the present case, respondent’s violations involved a large number of 
transactions, i.e., 308, and were, therefore, repeated.® Also, in view of 
the large amount of money involved, i.e., over $400,000, and the number 
of transactions, the violations were flagrant.’° They were also flagrant 
because they occurred over a period of five months during which re- 
spondent had to know that its financial condition was such as to make 
violations likely.'' As to the last stated circumstance, the court said in 
Zwick v. Freeman: 


As there was a series of 295 transactions which occurred 
over a period of several months and which involved a 
deficit in excess of a quarter of a million dollars, it is incon- 
ceivable that petitioners were unaware of their financial 
condition and unaware that every additional transaction 
they entered into was likely to result in another violation 
of the Commodities Act. It would be hard to imagine 
clearer examples of “flagrant” violations of the statute 
than were exemplified by petitioners’ conduct.’? 


Respondent’s continued operation for many months with the knowl- 
edge, in the words of Zwick, “that every additional transaction they en- 
tered into was likely to result in another violation of the Commodities 
Act,” is even more flagrant than in Zwick, since respondent used a single 


checking account for its produce business and its much larger non-pro- 
duce business, and, as shown below, respondent’s large losses came from 
its non-produce business. Although respondent did not admit that it 
used its money from the sale of produce to pay its non-produce losses, I 
infer that respondent’s produce losses were caused by using produce 


9. Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); Zwick v. Freeman, 373 
F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); Eastern Produce Co. v. Benson, 
278 F.2d 606, 610 n 6 (3d Cir. 1960); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1640 
(1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); accord, In re 
M. & H. Produce Co., 34 Agric. Dec. 700, 748 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977). 

10. Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); In re John H. Norman 
& Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 (1978); In re Catanzaro, 35 Agric. Dec. 26, 
31 (1976), affd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re 
M. & H. Produce Co., 34 Agric. Dec. 700, 747 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977). 

11. Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); In 
re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 (1978); In reM &H 
Produce Co., 34 Agric. Dec. 700, 747 (1975), affd mem., 549 F.2d 830 (D.C. Cir.), cert. de- 
nied, 434 U.S. 920 (1977). 

12. 373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); accord, George Stein- 
berg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir. 1973), cert. denied, 419 U.S. 830 
(1974). 
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money to pay for non-produce matters. This inference is based on the 
facts that respondent commingled its funds from its produce and non- 
produce activities, respondent was paid for all its produce, and respond- 
ent’s President was unable to explain what happened to the profit from 
its sale of fruits and vegetables (Tr. 159-61). 

The violations in this case were also wilful, as that term is used in the 
Administrative Procedure Act (5 U.S.C. § 558 (c)). In re Shatkin, 34 
Agric. Dec. 296, 297-314 (1975). 

Respondent argues that after it failed to make full payment as agreed 
(and after its bankruptcy), a majority of the unpaid sellers continued 
doing business with respondent,"* agreed to extend the payment dates 
and accepted partial payments. But it has consistently been held that 
where a seller agrees to accept partial payment of the purchase price in 
full satisfaction of a debt, e.g., because of the debtor’s bankruptcy, that 
does not constitute full payment, and does not negate a violation of the 
Act."* As stated in In re M & H Produce Co., 34 Agric. Dec. 700, 738-39 
(1975), affd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 
(19772): 


It must be recognized in this respect that the interests of 
particular shippers who are owed money by an insolvent 
purchaser may be antagonistic to the interests of the De- 
partment and the general public. The particular shippers 


are interested in recovering as large a proportion of the 
amount owed as possible. It is to their financial advantage 
to make any agreements necessary to achieve that result. 
But the Department has a broader interest — viz., to pro- 
tect other shippers in future transactions. The primary 
purpose of a disciplinary order under the Act is to deter 
other potential violators from committing similar viola- 


13. Unpaid sellers frequently continue to do business with a violator knowing that their 
only hope of recovering part or all of their losses is to have the violator continue to operate. 
On the other hand, the continued operation of the violator subjects other persons who have 
no knowledge of the violations to the risk of serious loss. In re Catanzaro, 35 Agric. Dec. 
26, 34-35 (1976), aff d, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467. 

14. In re Kafcsak, 39 Agric. Dec. 683, 685 (1980), appeal docketed, No. 80-3406 (6th 
Cir. June 26, 1980); In re Baltimore Tomato Co., 39 Agric. Dec. 412, 413-14 (1980); In re 
Hal Merdler Produce, Inc., 37 Agric. Dec. 809, 810 (1978); In re Atlantic Produce Co., 35 
Agric. Dec. 1631, 1633, 1639-40 (1976), affd mem., 568 F.2d 772 (4th Cir.), cert. denied, 
439 US. 819 (1978); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1884-87 (1975); In 
re M & H Produce Co., 34 Agric. Dec. 700, 733-40 (1975), affd mem., 549 F.2d 830 (D.C. 
Cir.), cert. denied, 434 U.S. 920 (1977); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 
1887-88, 1892, 1896, 1899-1900 (1974), aff'd, 524 F.2d 1255, 1258 (5th Cir. 1975). 
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tions. Hence the term “full payment” in § 2 of the Perish- 
able Agricultural Commodities Act (7 U.S.C. 499b (4) ) 
must be interpreted to mean full payment of the originally 
agreed purchase price where the shipper complied fully 
with all contract terms and there is no dispute as to the 
transaction. A remedial statute such as the Perishable 
Agricultural Commodities Act should be liberally con- 
strued to achieve the Congressional purpose. 


As to agreements to extend the time for payment, § 2 (4) of the Act (7 
U.S.C. § 499b (4) ) requires that full payment be made “promptly.” The 
regulations specify the period in which payment must be made in order 
to comply with that requirement (7 C.F.R. § 46.2 (aa) ). In most in- 
stances, payment must be made within 10 days, but the regulations per- 
mit the parties by express agreement at the time the contract is made to 
provide for a different payment time. Specifically, the regulations pro- 
vide: 


That as an exception to paragraphs (aa) (1) through (9) of 
this section, the parties may, by express agreement at the 
time the contract is made, provide a different time for pay- 
ment, and if they have so agreed, then payment within the 
time provided shall constitute “full payment promptly”: 
Provided further, That the party claiming the existence of 
such express agreement as to time of payment shall have 
the burden of proving it.’® 


An agreement to provide a different time for payment does not have 
to be in writing.'® However, the agreement must be reached at the time 
the contract is made, or it is meaningless for regulatory purposes. For 
example, an agreement to extend the time for payment made after the 
payment time has expired does not negate the violation." 


15. 7C.F.R. § 46.2 (aa) (9). The regulations were amended to require an express agree- 
ment, 37 Fed. Reg. 14561 (1972), following the decision in Jn re American Fruit Purveyors, 
Inc., 30 Agric. Dec. 1542, 1557-61 (1971), holding that an implied agreement was suffi- 
cient under the then existing regulations. 

16. In re American Fruit Purveyors, Inc., 30 Agric. Dec. 1542, 1557 (1971). Although 
the regulations were amended following this decision, the amended regulations do not re- 
quire a written agreement to delay payment. 7C.F.R.§ 46.2 (aa) (9). 

17. Inre American Fruit Purveyors, Inc., 38 Agric. Dec. 1372, 1382 (1979), aff d per cu- 
riam, 630 F.2d 370, 373 (5th Cir. 1980), cert. denied, 49 U.S.L.W. 3710 (U.S. Mar. 23, 
1981) (No. 80-1215); In re M & H Produce Co., 34 Agric. Dec. 700, 743 (1975), aff'd mem.., 
549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977). 
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There is a sound basis for the regulatory requirement that agreements 
to extend the time for payment be made at the time the contract is 
made. After the buyer has the produce, the parties are no longer dealing 
on equal terms. The seller can no longer refuse to sell; the buyer is the 
only one with options, i.e., he can pay or not pay, as agreed. Thus the 
buyer would have an unfair advantage in any negotiations on payment 
terms after delivery. In order to ensure that the parties deal on equal 
terms, the regulations prohibit changes after the contract is made. 

As customary in failure to pay cases under the Act, respondent has an 
excuse for its violations. Respondent’s excuse is set forth in the initial 
decision, at 4-6, as follows: 


Until the early 1960’s the business [of respondent] was 
mainly selling fresh produce to grocery stores and restau- 
rants. Thereafter they expanded and diversified to supply 
frozen french fries, ketchup, mustard, soft drink syrups 
and milkshake bases to McDonald Corporation, the fast 
food company. Tr. 101. 

After they became a supplier for the fast food chain they 
continued to expand becoming a multi-state regional dis- 
tributor, with business volume about $50 million annually, 
in addition to approximately $8 million annually in perish- 
able agricultural commodities. Tr. 101-104. 

Eventually Respondent became a total distributor, and 
incurred substantial expenses for specialized warehousing, 
trucking and relating equipment. Tr. 108-115. 

Suddenly and unexpectedly,’ the arrangement with the 
fast food chain was terminated, and the business dropped 
from $60 million to $5 million annually. Respondent was 
not able to handle large continuing fixed expenses, from 
recently made capital expenditures gearing up to become a 
total distributor, with the reduced cash flow. Tr. 115-120. 

Although efforts were made to give preference to 
creditors for perishable agricultural commodities, it was 
not possible, and Respondent was forced into bankruptcy. 
Tr. 121-125. 

Respondent has instituted a multi-million dollar anti- 
trust action against the fast food chain. Respondent’s anti- 
trust counsel believes Respondent to have “a substantial 
likelihood of success.” Tr. 155. The arrangements under 
the bankruptcy action provide for the creditors to effec- 
tively participate and take the major share of any settle- 
ment or recovery.’ Tr. 126. 





THE CONNECTICUT CELERY CO. 
Cite as 40 A.D. 1131 


However, the financing‘ of the antitrust litigation is 
contingent upon continuing successful operation of the 
fresh produce business (and not losing the PACA license). 
Tr. 128-129. The present fresh produce annual gross rev- 
enue is $4 million. Tr. 132. 

Respondent received good industry cooperation and sup- 
port from all creditors, save one, during this period. Tr. 
117-118. 


2. The testimony was “overnight”. Tr. 116 

3. Creditors take 70% of the net dividends from any settlement less 
than $2 million. If the settlement exceeds $2 million, the creditors will re- 
ceive full payment — 100 cents on a dollar — of the original claim. 

4. Trial costs through the trial stage are estimated at $150,000. Tr. 
136. 


However, it has repeatedly been held under the Act that all such ex- 
cuses are routinely rejected in determining whether payment violations 
occurred or whether violations were wilful since “the Act calls for pay- 
ment — not excuses.” ** As in the case of failure to make full payment, 


18. In re United Fruit and Vegetable Co., 40 Agric. Dec. 396, 404 (1981) (non-payment 
because of financial difficulties), appeal docketed, No. 81-1554 (8th Cir. May 26, 1981); In 
re Columbus Fruit Co., 40 Agric. Dec. 109, 113 (1981) (non-payment because respondent 
lost a major sales account and a large supplier changed its course of dealing with respond- 
ent, demanding cash on delivery), appeal docketed, No. 81-1446 (D.C. Cir. Apr. 22, 1981); 
In re Kafcsak, 39 Agric. Dec. 683, 685-86 (1980) (non-payment because of strike and fail- 
ure of others to pay respondent), appeal docketed , No. 80-3406 (6th Cir. June 26, 1980); Jn 
re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 (1978) (non-payment 
because of failure of others to pay respondent); Jn re Catanzaro, 35 Agric. Dec. 26, 31 
(1976) (non-payment because of railroad strike), aff d, No. 76-1613 (9th Cir. Mar. 9, 1977), 
printed in 36 Agric. Dec. 467; In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 266- 
68 (1973) (non-payment because of financial difficulties), aff d, 491 F.2d 988 (2d Cir.), cert. 
denied, 419 U.S. 830 (1974); accord, In re C. B. Foods, Inc., 40 Agric. Dec. ____ (July 13, 
1981) (non-payment because respondent lost a major sales account and three large suppli- 
ers would no longer extend credit), appeal docketed, No. 81-2197 (3d Cir. July 31, 1981); 
In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1632-33, 1641-42 (1976) (non-payment be- 
cause of financial difficulties), affd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 
819 (1978); In re Solt, 35 Agric. Dec. 721, 723-24 (1976) (non-payment because of bank- 
ruptcy of another firm owing respondent over $130,000.00); In re King Midas Packing Co., 
34 Agric. Dec. 1879, 1883, 1885 (1975) (non-payment because of financial difficulties); Jn 
re Bailey Produce Co., 8 Agric. Dec. 1403, 1405 (1949) (non-payment because of financial 
difficulties); In re Josie Cohen Co., 3 Agric. Dec. 1013, 1015 (1944) (non-payment because 
of financial difficulties). 
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excuses as to why payment could not be made promptly are ignored since 
“the Act calls for payment — not excuses.” '° 

The reasons why all excuses are rejected in payment violation cases 
under the Perishable Agricultural Commodities Act, and why they are 
not regarded as mitizating circumstances, are set forth in Jn re Esposito, 
38 Agric. Dec. 613, 632-40 (1979). In that case it is stated, inter alia (38 
Agric. Dec. at 635-40): 


Most of the cases cited by Judge Weber in support of his 
view that mitigating circumstances are improperly disre- 
garded are cases involving failure to pay for produce under 
the Perishable Agricultural Commodities Act. It is true 
that under that regulatory program, excuses as to why 
payment was not made (usually because someone else 
failed to pay the violator) are disregarded in determining 
the sanction. But that is because of the statutory pro- 
visions and the nature and history of that particular regu- 
latory program. 

The Perishable Agricultural Commodities Act makes it 
unlawful to “fail or refuse truly and correctly to account 
and make full payment promptly” (7 U.S.C. 499b (4) ). It 
provides for the automatic suspension of a license if a firm 
fails to pay a reparation award or is discharged as a bank- 
rupt (7 U.S.C. 499g (d), 499d (a) ).” 

The Perishable Agricultural Commodities Act was en- 
acted at the request of the regulated industry. It is the only 
regulatory program administered by the Department paid 
for by the regulated industry through license fees. Pay- 
ment violations are the very heart of the regulatory pro- 
gram. The industry desires and supports a toughminded 
administration of the Act which requires full payment ir- 
respective of the reasons for non-payment. 

The reason for the Department's position as to this Act 
was stated as follows in Jn re J. H. Norman & Sons Dis- 
tributing Co., 37 Agr Dec 705, 715-716, 719-720 (1978): 

Unfortunately for Mr. Norman, he chose to engage 
in business in the regulated agricultural marketing 


19. In re L. R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 1120 (1978) (delayed 
payment because of financial difficulties resulting from weather conditions and withdraw- 
al from business of a brother); In re Southwest Produce, Inc., 34 Agric. Dec. 160, 167-68 
(delayed payment because of financial difficulties resulting from inexperience, overbuying 
and credit sales), affd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo & Sons, 
34 Agric. Dec. 120, 130-31 (delayed payment because of uncollectable accounts), affd per 
curiam, 524 F.2d 977 (5th Cir. 1975). 
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system, which is probably the only field in which in- 
ability to pay one’s bills is unlawful (or even dishonor- 
able). Debtor’s prisons are archaic; bankruptcy has lost 
its stigma; but the failure to pay for fruits and vege- 
tables in commerce is unlawful (7 U.S.C. 499b (4) ). 


7. The Act was amended effective October 1, 1979, to authorize the 
Secretary to continue a license in effect after a discharge in bankruptcy 
(92 Stat. 2549, 2673). 


Special laws have been enacted relating to the agri- 
cultural marketing system because “a sound, efficient 
and privately operated system for distributing and 
marketing agricultural products is essential to a pros- 
perous agriculture and is indispensable to the mainte- 
nance of full employment and to the welfare, pros- 
perity, and health of the Nation” (7 U.S.C. 1621). 

The failure by produce marketing firms to pay for 
produce would have a tendency to increase overall 
marketing costs which, ultimately, would be reflected 
in lower farm prices, higher consumer prices, or both. 
This would be contrary to the expressed purpose of 
Congress to provide for “an integrated administration 
of all laws enacted by Congress to aid the distribution 
of agricultural products through research, market 
aids and services, and regulatory activities, to the end 
that marketing methods and facilities may be im- 
proved, that distribution costs may be reduced and the 
price spread between the producer and consumer may 
be narrowed” (7 U.S.C. 1621). 

The need for a severe sanction in cases of this nature 
was explained in Jn re Sam Leo Catanzaro, supra, 35 
Agr Dec 26, 32-36 (1976), affirmed sub nom. 
Catanzaro v. United States and Butz, No. 76-1613 
(C.A. 9), decided March 9, 1977 (86 Agr Dec 467), as 
follows (see, also, Tr. 19-70): 

The severe sanction imposed in this case for the 
respondent’s serious, repeated and flagrant viola- 
tions of the Act is consistent with the Congres- 
sional purpose in enacting the statute. “The Per- 
ishable Agricultural Commodities Act is admit- 
tedly and intentionally a ‘tough’ law” (H.R. Rep. 
No. 1196, 84th Cong., 1st Sess., p. 2). “The law 
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has fostered an admirable degree of dependability 
and fairness in this industry * * *. * * * In 
spite of the strictness of some of the provisions of 
the law, the act and its administration by the De- 
partment of Agriculture have won the almost 
unanimous approval of this important food dis- 
tributing industry and now have its virtually un- 
divided support” (ibid.).?° 

In Birkenfield v. United States, 369 F.2d 491, 
494 (C.A. 3), the Court stated: 

The object of the Act is to suppress unfair 
and fraudulent practices in the industry. En- 
acted in 1930, the Act is regarded today as 
one of the government’s most successful reg- 
ulatory programs, and the Act has received 
enthusiastic support from members of the 
regulated industry.” 

The “goal of the [Perishable Agricultural] Com- 
modities Act [is] that only financially responsible 
persons should be engaged in the businesses sub- 
ject to the Act.” Marvin Tragash Co. v. United 
States Dept. of Agr. [524] F.2d [1255] (C.A. 5), 
No. 75-1481, decided December 24, 1975. The 
purpose of the Act was stated in Zwick v. Free- 
man, 373 F.2d 110, 116 (C.A. 2), certiorari de- 
nied, 389 U.S. 835, as follows: 

The Perishable Agricultural Commodities 
Act is designed to protect the producers of 
perishable agricultural products who in 
many instances must send their products to a 
buyer or commission merchant who is thous- 
ands of miles away. It was enacted to provide 
a measure of control over a branch of indus- 
try which is almost exclusively in interstate 


20. Accord, S. Rep. No. 2507, 84th Cong., 2d Sess. 3-4 (1956); United States v. William 
B. Mandell Co., 242 F. Supp. 873 875 (E.D. Pa. 1965). 

21. Ina Congressional report as to a 1962 amendment to the Act, it is stated (H.R. Rep. 
No. 1546, 87th Cong., 2d Sess. 3 (1962) ): “Testimony of the shippers, brokers, wholesalers, 
and other elements of the trade in fresh and frozen fruits and vegetables who have been op- 
erating under this act is enthusiastically and almost unanimously in its support. It has 
brought a high degree of stability and responsibility to an industry which had frequently 
been beset by instability and irresponsibility. It is regarded as one of our most successful 
regulatory programs.” 
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commerce, is highly competitive, and pre- 

sents many opportunities for sharp practice 

in irresponsible business conduct. H. Rept. 

No. 1196, 84th Cong. 1st Sess. 2 (1955). 
zkwekweK Kw Kw kK 

Revocation of respondent’s license, in view of 

his repeated and flagrant violations of the Act, is 

not only authorized by the Act (7 U.S.C. 499h (a) ) 

[footnote omitted], but is also consistent with 

other provisions of the Act, which are not applica- 

ble here. Under the Act, if a licensee is discharged 

as a bankrupt, his license is automatically termi- 

nated, irrespective of whether the bankruptcy re- 

sulted from unavoidable circumstances (7 U.S.C. 

499d (a) ). Similarly, if a licensee fails to pay a 

reparation order under the Act, his license is au- 

tomatically suspended until the reparation order 

is paid, irrespective of whether he is unable to 

pay because of circumstances beyond his control 

(7 U.S.C. 499¢ (d) ). 

wk RH DH eR 
If a licensee is going to extend credit to its purchas- 

ers in this regulated industry, it must be adequately 
capitalized to be able to sustain any losses that result. 
If losses occur which jeopardize a licensee’s ability to 
meet its obligations, it must immediately obtain more 
capital, or suffer the consequences if violations occur. 
In this regulated industry, the risk of loss should be 
taken by the banking community, whose business it is 
to supply risk capital, or by stockholders or other risk 
takers. Other licensees engaged in business in this 
vital agricultural marketing system should not be sub- 
jected to the risk resulting from respondent’s under- 
capitalization or bad debt experience. 

The peculiar vulnerability of producers of perishable ag- 
ricultural commodities and livestock, and the importance 
of the Department’s regulatory programs to assure pay- 
ment for these commodities, were again recognized by 
Congress in the recent Bankruptcy Act amendments, in 
which it is provided (92 Stat. 2549, 2593): 
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§ 525. Protection against discriminatory treatment 


Except as provided in Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a-499s), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 181-229), and sec- 
tion 1 of the Act entitled “An Act making appropria- 
tions for the Department of Agriculture for the fiscal 
year ending June 30, 1944, and for other purposes,” 
approved July 12, 1943 (57 Stat. 422; 7 U.S.C. 204),° 
a governmental unit may not deny, revoke, suspend, 
or refuse to renew a license, permit, charter, fran- 
chise, or other similar grant to, condition such a grant 
to, discriminate with respect to such a grant against, 
deny employment to, terminate the employment of, or 
discriminate with respect to employment against, a 
person that is or has been a debtor under this title or a 
bankrupt or a debtor under the Bankruptcy Act, or an- 
other person with whom such bankrupt or debtor has 
been associated, solely because such bankrupt or 
debtor is or has been a debtor under this title or a 
bankrupt or debtor under the Bankruptcy Act, has 
been insolvent before the commencement of the case 
under this title, or during the case but before the 
debtor is granted or denied a discharge, or has not 
paid a debt that is dischargeable in the case under this 
title or that was discharged under the Bankruptcy 
Act. 


8. This is an Act supplementing the Packers and Stockyards Act. 


Congressman Foley, Chairman of the House Agriculture 
Committee, explained the need for the foregoing special 
provisions applicable to the Perishable Agricultural Com- 
modities Act and the Packers and Stockyards Act as fol- 
lows (Proceedings and Debates of the 95th Cong., 1st Sess., 
Vol. 19, pp. H 11761-H 11762 (October 28, 1977) ): 

Under the Packers and Stockyards Act and the act 
of July 12, 1943, persons purchasing livestock in com- 
merce are required to conduct their businesses in a fi- 
nancially responsible manner, and market agencies 
and dealers * * * are required to have a bond and to 
pay for all livestock purchased. The licenses of market 
agencies and dealers may be suspended if they become 
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insolvent. Packers may be ordered to cease and desist 
from failing to pay for livestock and packers who be- 
come insolvent may be ordered to cease and desist 
from operating except under such conditions as the 
Secretary may impose. 

Under the Perishable Agricultural Commodities 
Act, commission merchants, dealers, and brokers are 
required to be licensed and to account and pay 
promptly for all commodities purchased. Failure to 
pay can result in suspension of a license, and flagrant 
and repeated failure may result in revocation of a li- 
cense. Licensees may in certain circumstances be re- 
quired by the Secretary to post a bond as evidence of 
financial responsibility. And the Secretary may refuse 
to issue licenses to persons who have violated the act 
or have been convicted of a felony. 

The Committee on Agriculture has no quarrel with 
the “fresh-start” philosophy underlying this bill. How- 
ever, that philosophy is not new and has heretofore 
been one of the principal purposes of the bankruptcy 
laws. Because of the peculiar vulnerability of produc- 
ers of perishable agricultural commodities and live- 
stock, Congress has seen fit, notwithstanding this 
philosophy, to enact and from time to time amend the 
Perishable Agricultural Commodities Act, the Packers 
and Stockyards Act, and the Act of July 12, 1943. 

The Committee on Agriculture conducted oversight 
hearings on the PACA program twice in the 94th Con- 
gress and found that the program is generally operat- 
ing well and is serving its purpose in protecting the 
producers of perishable agricultural commodities and 
the public. Last year, after extensive hearings, Con- 
gress enacted Public Law 94-410 which made exten- 
sive amendments to the Packers and Stockyards Act 
and the act of July 12, 1943, to assist the Secretary to 
prevent recurrence of the catastrophic losses to live- 
stock producers which attended the bankruptcies of 
several large packers in the past few years. Both of 
these programs must be continued if this Nation is to 
continue to have a ready source of nutritious food at 
prices which are reasonable to both the producer and 
the consumer. 

Considering all of the circumstances, there is a sound 
basis for the Department’s position that excuses as to why 
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payment was not made should not be regarded as a miti- 
gating circumstance where there are serious payment vio- 
lations. Although the Department’s approach to enforcing 
the Perishable Agricultural Commodities Act appears 
harsh, in many cases it is not as harsh as it would seem. 
For example, many persons who suffer a financial loss or 
otherwise become in a precarious financial position con- 
tinue to operate for many months and even increase their 
business substantially, without obtaining new capital, 
thereby subjecting many persons who sell produce to them 
to the risk of financial loss. Such conduct has repeatedly 
been characterized as “flagrant.” See In re John H. Nor- 
man & Sons Distributing Co., 37 Agr Dec 705, 713 (1978); 
In re Atlantic Produce Co., 35 Agr Dec 1631, 1640-1641 
(1976), affirmed sub nom. Atlantic Produce Company, Inc. 
v. United States (568 F.2d 772), certiorari denied, ____ 
U.S. ___; In re Sam Leo Catanzaro, 35 Agr Dec 26, 31 
(1976), affirmed sub nom. Catanzaro v. United States and 
Butz, No. 76-1613 (C.A. 9), decided March 9, 1977 (36 Agr 
Dec 467); In re M. & H. Produce Co., 34 Agr Dec 700, 747 
(1975), affirmed sub nom. M. & H. Produce Co. v. Knebel 
and United States, No. 75-1621 (C.A. D.C.), decided Feb- 
ruary 16, 1977 (36 Agr Dec 470), certiorari denied, 98 Sup. 
Ct. 394; In re George Steinberg & Son, 32 Agr Dec 236, 
243-244 (1973), affirmed sub nom. George Steinberg & 
Son, Inc v. Butz, 491 F.2d 988 (C.A. 2), certiorari denied, 
419 U.S. 830. 

As stated in Zwick v. Freeman, 373 F.2d 110, 115 (C.A. 
2), certiorari denied, 389 U.S. 835— 

it is inconceivable that petitioners were unaware of 
their financial condition and unaware that every addi- 
tional transaction they entered into was likely to re- 
sult in another violation of the Commodities Act. It 
would be hard to imagine clearer examples of “flag- 
rant” violations of the statute than were exemplified 
by petitioners’ conduct. 

In addition, many firms which experience losses that re- 
sult in their ultimate failure to pay experience such losses 
because they were not sufficiently cautious in extending 
credit. See, e.g., In re J. H. Norman & Sons Distributing 
Co., 37 Agr Dec 705, 708-709 (1978). 

But even where the failure to receive payment could not 
have been reasonably foreseen, and the firm immediately 
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discontinues business (being unable to pay all of its credi- 
tors), if “a licensee is going to extend credit to its purchas- 
ers in this regulated industry, it must be adequately capi- 
talized to be able to sustain any losses that result.” In re 
J.H. Norman & Sons Distributing Co., 37 Agr Dec 705, 
719 (1978). 

Undoubtedly there have been some cases where the pol- 
icy under the Perishable Agricultural Commodities Act 
has been “harsh,” but “occasional hardship to the individu- 
al is a consideration outweighed by the declared policy of 
Congress. Zwick v. Freeman, supra, 373 F.2d at 118. See, 
also, United States v. Dotterweich, 320 U.S. 277, 284-285; 
Callaghan v. Reconstruction Finance Corp., 297 U.S. 464, 
468; Dairymen’s League Cooperative Assn. v. Brannan, 
173 F.2d 57, 66 (C.A. 2), certiorari denied, 338 U.S. 825; 
General Ice Cream Corp. v. Benson, 113 F. Supp. 107, 108 
(N.D. N.Y.), affirmed, per curiam, 217 F.2d 646 (C.A. 2).” 
In re George Steinberg & Son, 32 Agr Dec 236, 248 (1973), 
affirmed sub nom. George Steinberg & Son, Inc. v. Butz, 
491 F.2d 988 (C.A. 2), certiorari denied, 419 U.S. 830. 


Respondent’s principal argument on appeal is that revocation of its li- 
cense and denial of a new license because of its serious, repeated and 
flagrant violations conflicts with the Congressional intention expressed 
in the Bankruptcy Reform Act of 1978. Prior to the 1978 Bankruptcy 
law, it was held that where a respondent’s failure to pay under the Per- 
ishable Agricultural Commodities Act results from bankruptcy, there is 
no unconscionable or excessive conflict between the Department’s disci- 
plinary action under the Perishable Agricultural Commodities Act and 
the bankruptcy law.” 

The 1978 Bankruptcy law expressly preserves the right of the Depart- 
ment to proceed with its regulatory program under the Perishable Agri- 
cultural Commodities Act notwithstanding the Bankruptcy law. In that 
legislation, Congress provided in § 525 that, except under the Perish- 
able Agricultural Commodities Act and the Packers and Stockyards Act, 
a governmental unit may not deny, revoke, suspend, or refuse to renew a 
license solely because a person is or has been a debtor or a bankrupt, has 
been insolvent, or has not paid a debt that is dischargeable in bankrupt- 


22. Zwick v. Freeman, 373 F.2d 110, 115-17 (2d Cir.), cert. denied, 389 U.S. 835 (1967); 
In re King Midas Packing Co., 34 Agric. Dec. 1879, 1883-87, 1890-92, 1897-98 (1975); In 
re Marvin Tragash Co., 33 Agric. Dec. 1884, 1908-13 (1974), aff'd, 524 F.2d 1255, 1256-58 
(5th Cir. 1975); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 255-59 (1973), 
affd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 
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cy. Section 525 of the 1978 Bankruptcy law (11 U.S.C. § 525 (Supp. III 
1979) ), containing that express exception, is quoted above (p. 16) in the 
lengthy quotation from the Esposito case. 

The Chairman of the House Committee on Agriculture, who proposed 
the amendment exempting the Perishable Agricultural Commodities 
Act and the Packers and Stockyards Act from the provisions of § 525 of 
the 1978 Bankruptcy law, stated (123 Cong. Rec. 35671 (1977) ): 


The Agriculture Committee has no quarrel with the basic 
philosophy underlying this provision which is to prevent 
discrimination against a person solely—and I emphasize 
the word “solely’—because that person has undergone 
bankruptcy. However, I am concerned that, without clar- 
ification, the section might be interpreted in such a way as 
to prevent the Secretary of Agriculture from carrying out 
his statutory responsibilities under the Perishable Agricul- 
tural Commodities Act, the Packers and Stockyards Act, 
and the supplementary packers and stockyards legislation 
contained in the Act of July 12, 1943, 7 U.S.C. 204. This 
amendment is simply designed to clarify the fact that sec- 
tion 525 does not in any way interfere with administration 
by the Secretary of Agriculture of these statutes. 


Other statements made at the same time by the Chairman of the 
House Committee on Agriculture are set forth above (pp. 17-18) in the 
lengthy quotation from the Esposito case, including the Chairman’s 
statement that, under the Perishable Agricultural Commodities Act, 
“{flailure to pay can result in suspension of a license, and flagrant and re- 
peated failure may result in revocation of a license” (123 Cong. Rec. 
35672 (1977) ). With that knowledge, Congress passed the amendment 
excepting PACA from § 525 of the Bankruptcy law. 

Respondent relies on Perez v. Campbell, 402 U.S. 637 (1971), which 
held that a State would frustrate the Congressional policy of a fresh 
start for a debtor if it were permitted to refuse to renew a drivers license 
because a tort judgment result from an automobile accident had been un- 
paid as a result of a discharge in bankruptcy. Respondent correctly ar- 
gues that § 525 of the 1978 Bankruptcy law extends the Perez holding 
to both state and federal governmental agencies. The legislative history 
of the 1978 law states that § 525 codifies the result of Perez (S. Rep. 
No. 95-989, 95th Cong., 2d Sess. 81 (1978); H.R. Rep. No. 95-595, 95th 
Cong., 1st Sess. 366-67 (1977) ). But as shown above, the Perishable Ag- 
ricultural Commodities Act regulatory program was expressly excepted 
from § 525. 
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Respondent also relies on amendments made by the 1978 Bankruptcy 
law to § 4 (a) and (e) of the Perishable Agricultural Commodities Act (7 
U.S.C. § 499d (a) and (e) ). Prior to the 1978 amendments, § 4 (a) pro- 
vided “That the license of any licensee shall terminate upon said li- 
censee, or in case the licensee is a partnership, any partner, being dis- 
charged as a bankrupt.” The 1978 amendments added, following the 
word bankrupt, “unless the Secretary finds upon examination of the cir- 
cumstances of such bankruptcy, which he shall examine if requested to 
do so by said licensee, that such circumstances do not warrant such ter- 
mination” (7 U.S.C. § 499d (a) (Supp. II 1978) ). 

Prior to the 1978 amendment, the license of a bankrupt licensee termi- 
nated automatically even if no PACA violations had occurred. For exam- 
ple, prior to 1978, the license of a broker who handled no funds, a com- 
mission merchant who handled other person’s funds faithfully, or a deal- 
er who paid all his produce sellers would have terminated automatically 
upon bankruptcy even though there were no violations of the Perishable 
Agricultural Commodities Act. Section 4 (a), as amended in 1978, gives 
the Secretary discretionary authority not to terminate a bankrupt’s li- 
cense in appropriate circumstances. 

However, § 4 (a) of the Act is not involved in the present proceeding. 
Respondent did not request the Secretary to examine the circumstances 
of its bankruptcy to determine whether the circumstances did not war- 
rant termination of its license until after the license had already termi- 
nated. Therefore, respondent’s request under § 4 (a) of the Act came too 
late. Moreover, even if the respondent’s request had not come too late, 
the request would have been acted upon by the administrative officials 
of the Department, and their determination, in this respect, would not 
have been reviewable by the Department’s Administrative Law Judges 
or Judicial Officer. The Department's rules of practice set forth the spe- 
cific sections of the Perishable Agricultural Commodities Act which can 
be involved in proceedings before the Department’s Administrative Law 
Judges and Judicial Officer, and with respect to § 4 of the Act, only 
proceedings under § 4 (d) (7 U.S.C. § 499d (d) ) are reviewable by the 
Department’s Administrative Law Judges and Judicial Officer (7 C.F.R. 
§ 1.131 (a) ). Hence a determination under § 4 (a) of the Act is not re- 
viewable by the Department’s Administrative Law Judges or Judicial 
Officer. 

Respondent also relies on the amendment made by the 1978 Bank- 
ruptcy law to § 4 (e) of the Perishable Agricultural Commodities Act (7 
U.S.C. § 499d (e) (Supp. II 1978) ). Under § 4 (e) of the Act, as amended 
in 1978, the Secretary may refuse to issue a license in the following cir- 
cumstances: 
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(e) Refusal of license 

The Secretary may refuse to issue a license to an appli- 
cant if he finds that the applicant, or in case the applicant 
is a partnership, any general partner, or in case the appli- 
cant is a corporation, any officer or holder of more than 10 
per centum of the stock has, within three years prior to the 
date of the application, been adjudicated or discharged as a 
bankrupt, or was a general partner of a partnership or of- 
ficer or holder of more than 10 per centum of the stock of a 
corporation adjudicated or discharged as a bankrupt, and 
if he finds that the circumstances of such bankruptcy war- 
rant such a refusal, unless the applicant furnishes a bond 
of such nature and amount as may be determined by the 
Secretary or other assurance satisfactory to the Secretary 
that the business of the applicant will be conducted in ac- 
cordance with this chapter. (emphasis added) 


The emphasized words were added by the 1978 Bankruptcy law. How- 
ever, the Secretary has taken no action against respondent under § 4 (e) 
of the Act. Respondent was not refused a license because respondent or 
anyone else was adjudicated or discharged as a bankrupt. Accordingly, 
that section of the Act is not involved here. 

The Secretary’s action in withholding respondent’s license pending a 


determination of respondent's fitness is pursuant to § 4 (d) of the Act (7 
U.S.C. § 499d (d) ), which was not amended in any way by the 1978 
Bankruptcy law. Under § 4 (d) of the Act, which is involved in this pro- 
ceeding, the Secretary may refuse to issue a license to an applicant found 
to be unfit because respondent had previously engaged in practices of 
the character prohibited by the Act. The Department’s rules of practice 
expressly provide for such proceedings to be determined by the Depart- 
ment’s Administrative Law Judges and Judicial Officer (7 C.F.R. 
§ 1.131 (a) ). 

To summarize, respondent’s bankruptcy is totally irrelevant to the de- 
terminations being made in this proceeding. Even if a bankruptcy pro- 
ceeding had never been instituted by respondent or its creditors, the 
same result would be reached in this case, viz., it would be found that re- 
spondent has committed repeated and flagrant violations of the Act, and 
its application for a new license would be refused because of such viola- 
tions. The 1978 Bankruptcy law does not change the Department’s pow- 
er to take these regulatory actions, which are not based on respondent’s 
bankruptcy, but are, rather, based on serious, repeated and flagrant vio- 
lations of the Perishable Agricultural Commodities Act. 

Respondent does not question the statutory authority of the Secretary 
to revoke a license that has terminated, but it has been held that a sus- 
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pension or revocation order can be issued notwithstanding the termina- 
tion of the license prior to the issuance of the order.”* Nonetheless, since 
revocation of respondent’s license will have no regulatory significance 
different from that which results from Finding 7, that respondent has 
committed “flagrant and repeated violations of section 2 of the PACA” 
(taken verbatim from Judge Weber’s initial decision), I will not revoke 
respondent’s license. 

In numerous similar cases where violators who failed te pay did not 
have a license in effect, a decision was issued finding that the person had 
engaged in repeated or flagrant violations of the Act,* which has the 
same effect on the violator and on persons responsibly connected with 
the violator as a license revocation.”® 

Specifically, as a result of the finding that respondent has committed 
flagrant and repeated violations of the Act, respondent cannot again be- 
come licensed under the Act for two years after the effective date of the 
Order issued in this case (7 U.S.C. § 499d (b); see, also, 7 U.S.C. 


23. In re M&H Produce Co., 34 Agric. Dec. 700, 750 (1975), aff'd mem., 549 F.2d 830 
(D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 
138-40, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re George Steinberg & Son, Inc., 
32 Agric. Dec. 236, 250-53 (1973), affd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 
(1974); accord, In re Kafcsak, 39 Agric. Dec. 683, 686 (1980), appeal docketed, No 
80-3406 (6th Cir. June 26, 1980); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1633 
(1976), affd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); and see 
Quinn v. Butz, 510 F.2d 743, 749-50 (D.C. Cir. 1973). The legislative history of the Act 
suggests that suspension or revocation orders cannot be issued as to nonactive licenses, 
H.R. Rep. No. 1546, 87th Cong., 2d Sess. 8 (1962); S. Rep. No. 750, 87th Cong., 1st Sess. 7 
(1961); S. Rep. No. 554, 738d Cong., 2d Sess. 2 (1934); H.R. Rep. No. 489, 73d Cong., 2d 
Sess. 2 (1934); and see Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1258 (5th Cir. 1975), 
but the matter is of no practical consequence, at least as far as revocation is concerned, 
since a finding that a violation was flagrant or repeated has the same effect as a revocation 
order (see notes 24, 25, and related text). However, if a suspension order could not be is- 
sued as to a nonactive license, the much more severe order finding that a violation was fla- 
grant or repeated would have to be issued, where appropriate. The suspension of a termi- 
nated license was upheld, without discussing the authority to take such action, in Mandell, 
Spector, Rudolph Co. v. United States, 364 F.2d 889, 893-94 (3d Cir. 1966), cert. denied, 
385 U.S. 1008 (1967). 

24. E.g., In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), appeal docketed, No. 
80-3406 (6th Cir. June 26, 1980); In re John H. Norman & Sons Distrib. Co., 37 Agric. 
Dec. 705, 714-21 (1978); In re Pappas Produce, Inc., 36 Agric. Dec. 684, 694-96 (1977); In 
re Atlantic Produce Co., 35 Agric. Dec. 1631, 1633, 1643-45 (1976), aff'd mem., 568 F.2d 
772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re King Midas Packing Co., 34 Agric 
Dec. 1879, 1885-89 (1975); In re M&H Produce Co., 34 Agric. Dec. 700, 748-52 (1975), 
affd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Marvin 
Tragash Co., 33 Agric. Dec. 1884, 1896-1914 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); 
In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 253, 266-70 (1973), affd, 491 F.2d 
988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 

25. See page 6, supra, note 8. 
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§ 499d (c) ). Similarly, the persons “responsibly connected” with re- 
spondent cannot be licensed under the Act for two years (7 U.S.C. 
§ 499d (b); see, also, 7 U.S.C. § 499d (c) ); and they cannot work for an- 
other licensee under the Act for one year (7 U.S.C. § 499h (b) ). After 
one year, the Secretary may approve their employment by another li- 
censee if the licensee furnishes a satisfactory bond; after two years, the 
Secretary may approve their employment by another licensee without a 
bond (7 U.S.C. § 499h (b) ). 

Where a license has terminated and the violations warrant merely a 
suspension order rather than a revocation order, I will continue to follow 
the practice of suspending the license notwithstanding the fact that it 
has terminated. Where there is a suspension order, the adverse regula- 
tory consequences on respondent and those responsibly connected with 
respondent apply only during the period of the suspension order. 

Such a suspension order as to a terminated license will, in appropriate 
circumstances, be issued even though the licensee has committed flag- 
rant and repeated violations of the Act. That is, even where violations 
are flagrant and repeated, the Secretary may suspend the license of the 
offender (7 U.S.C. § 499h (a) ). For example, where flagrant and repeat- 
ed violations involve slow payment rather than nonpayment, a suspen- 
sion order is appropriate. E.g., Jn re American Fruit Purveyors, Inc., 38 
Agric. Dec. 1372, 1381-88 (1979), affd per curiam, 630 F.2d 370 (5th 
Cir. 1980), cert. denied, 49 U.S.L.W. 3710 (U.S. Mar. 23, 1981) (No. 
80-1215); In re Southwest Produce, Inc., 34 Agric. Dec. 160, 166, 171- 
77, affd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo & 
Sons, 34 Agric. Dec. 120, 129, 137-44, affd per curiam, 524 F.2d 977 
(5th Cir. 1975). 

One final matter should be mentioned. Although I disagree with many 
statements and arguments contained in the initial decision, respondent 
does not rely on them on appeal. Accordingly, although many of these 
matters are discussed in complainant’s briefs, I will not unduly lengthen 
this decision by discussing them. A careful reading of the complete text 
of the Judicial Officer’s prior decisions will answer Judge Weber’s criti- 
cisms. For example, he finds “difficulty harmonizing the drastic differ- 
ences in outcome” (Initial Decision at 36) between the revocation order in 
In re Columbus Fruit Co., 40 Agric. Dec. 109 (1981), appeal docketed, 
No. 81-1446 (D.C. Cir. Apr. 22, 1981), and the 44 day suspension order 
in In re American Fruit Purveyors, Inc. , 38 Agric. Dec. 1372 (1979), affd 
per curiam, 630 F.2d 370 (5th Cir. 1980), cert. denied, 49 U.S.L.W. 3710 
(U.S. Mar. 23, 1981) (No. 80-1215). But Columbus involved no-pay (over 
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$50,000) 7* and American Fruit involved slow pay. The difference be- 
tween no-pay and slow pay justifies a “drastic” difference in outcome. 
For the foregoing reasons, the following Order should be issued in this 
proceeding. 


ORDER 


Respondent has committed repeated and flagrant violations of § 2 of 
the Act (7 U.S.C. § 499 (b) ). 

Respondent’s application for a license is denied. 

The facts and circumstances as set forth herein shall be published. 

This Order shall be effective on the 30th day after service on the re- 
spondent. 


APPENDIX A 


Excerpt from Jn re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974): USDA Sanction Policy. [Excerpt Omit- 
ted—Ed.] 


APPENDIX B 


Excerpt from Jn re Esposito, 38 Agric. Dec. 613, 624-65 (1979). [Ex- 
cerpt Omitted—Ed.] 


26. The findings of fact in Columbus were taken verbatim from the initial decision, and 
stated that a reparation proceeding was pending as to $49,613.00. That was true when 
written, but not when the final decision was issued. The reparation action was concluded 
adverse to Columbus Fruit Co. on February 17, 1981 (40 Agric. Dec. 168), one week before 
the disciplinary decision was issued in that case. But in any event, the Act does not require 
that violations involved in a reparation action be disregarded in a disciplinary proceeding. 
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(No. 20,860) 


In re WAYNE CUSIMANO, INC. PACA Docket No. 2-5531. Decided 
August 26, 1981. 


Failure to make full payment promptly—Revocation of license 


Respondent’s failure to make full payment promptly of $136,397.26 for the purchase of 
150 lots of perishable agricultural commodities constitutes willful, flagrant and re- 
peated violations of the Act for which respondent's license is revoked. 


William J. Weber, Administrative Law Judge. 
Andrew Y. Stanton, for complainant. 
James G. Derbes, New Orleans, La., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Administrative Law Judge William J. Weber filed an initial decision 
and order on June 30, 1981, revoking respondent’s license for failure to 
pay 18 sellers over $136,000 for 150 lots of produce purchased and ac- 
cepted in interstate commerce during the period from June 1978 
through September 1979. 

On August 3, 1981, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35).* On August 18, 1981, the case was referred to the Judicial Of- 
ficer by the Hearing Clerk. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d)), was requested by respondent, but is denied inas- 
much as no substantial issue is raised on appeal. 

Judge Weber’s initial decision is adopted herein, followed by addi- 
tional conclusions and the Order by the Judicial Officer, which is identi- 
cal to Judge Weber’s order, except that the effective date has been 
changed in view of the appeal. 


* The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S DECISION 


A Complaint was filed January 7, 1980 by the Fruit and Vegetable Di- 
vision of the Agricultural Marketing Service against Wayne Cusimano, 
Inc., alleging that Respondent Wayne Cusimano, Inc., wilfully, repeated- 
ly and/or flagrantly violated the Perishable Agricultural Commodities 
Act, 1930 (7 USC 499 et seq; “Act”), and the related regulations (7 CFR 
46.1 et seq). 

The Complaint alleges violation of section 2 (4) of the Act (7 USC 
499b (4) ) by reason of failure to make full payment promptly for 150 
lots of perishable agricultural commodities purchased from 18 sellers for 
a total purchase price of $136,397.26. 

Respondent filed an Appearance and Answer February 6, 1980, admit- 
ting the jurisdictional allegations, and denying the allegations concern- 
ing the transactions and violations of the law and/or regulations. Re- 
spondent alleged that the transactions had been paid, or, in the alterna- 
tive, that failure of payment was neither wilful, flagrant nor repeated. 
Respondent also alleged that the evidence obtained by Complainant was 
in violation of Respondent’s Constitutional rights protecting it from seif- 
incrimination, unreasonable search and seizure, and assuring it due proc- 
ess and equal protection of the laws. 

A Motion for Hearing was filed March 25, 1980, and the hearing was 
scheduled to begin June 18, 1980, but was adjourned and rescheduled on 
request of Complainant’s counsel to begin July 9, 1980 in New Orleans, 
Louisiana. 

Complainant’s opening brief was filed August 22, 1980. Respondent’s 
reply brief due December 12, 1980 was not filed. 

An Order for Additional Evidence was filed January 7 1981, calling 
for Complainant to re-audit the records of Respondent concerning the 
transactions alleged in the Complaint, to determine if full payment had 
been made as suggested by the evidence, and justify considering this a 
“slow payment” case where a suspension of the license (rather than 
revocation) was warranted. 

On March 9 1981, Complainant filed a Motion objecting to the Order 
requesting the re-audit of Respondent’s books, and urging that the Order 
be withdrawn, or revised to properly place the burden of proceeding on 
Respondent, or, the issue certified to the United States Department of 
Agriculture Judicial Officer. 

Respondent did not respond to Complainant’s Motion. 

Trial of the issues took place in New Orleans, Louisiana on July 9 and 
10 1980. Mr. Andrew Y. Stanton, Office of the General Counsel, United 
States Department of Agriculture, represented Complainant. Mr. James 
G. Derbes, Derbes and Derbes, 315 Richards Building, New Orleans, 
Louisiana, represented Respondent. 
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I 


Respondent, Wayne Cusimano, Inc., is a Louisiana corporation whose 
address is 1425 Memphis Street, New Orleans, Louisiana. Pursuant to 
the licensing provisions of the Act, license number 751001 was issued to 
Respondent on January 30 1975. The license is currently under suspen- 
sion as of May 17 1980, due to Respondent’s failure to pay a reparation 
award issued in the case of T. J. Power & Company v Wayne Cusimano, 
inc; AD: (1980) (PACA Docket No. RD-79-238 decided 
April 17 1980). 

During the period June 1978 through September 1979, Respondent 
violated section 2 (4) of the Act (7 USC 499b (4) ) by purchasing 150 lots 
of perishable agricultural commodities from 18 sellers in the course of 
interstate or foreign commerce, but failing to make full payment 
promptly of the agreed purchase prices of approximately $136,397.26. 

Respondent’s failure to make full payment promptly to 18 sellers in 
the amount of approximately $136,397.26 for the purchase of 150 lots 
of perishable agricultural commodities in the course of interstate or for- 
eign commerce during the period June 1978 through September 1979, 
constitutes willful, flagrant and repeated violations of section 2 (4) of 
the Act. 


II 


The evidence herein basically came from an audit of Respondent’s rec- 
ords done by the southwest Regional Director of the Fruit and Vegetable 
Regulatory Branch who investigated this matter at Respondent’s prem- 
ises beginning September 10 1979. The investigation was thorough and 
competently handled. Respondent’s President was cooperative and help- 
ful throughout the investigation, providing records, clerical assistance, 
and the use of a photocopy machine. 

The purpose of the investigation was clearly explained to Respondent’s 
President at the outset. Whenever questions arose concerning invoices 
additional information was provided by Mr. Cusimano and/or his book- 
keepers as requested by the USDA investigator. 

The evidence presented by Complainant is detailed, strong, clear and 
unambiguous, in substance establishing each of the disputed factual al- 
legations in the Complaint. 

Section 2 (4) of the Act (7 USC 499b (4) ) provides in part that a li- 
censee must “. .. make full payment promptly . . .” for purchases of com- 
modities under the Act. Regulations issued by the Secretary of Agricul- 
ture implementing the Act defined “full payment promptly” as “[play- 
ment for produce purchased by a buyer, within 10 days after the day on 
which the produce is accepted.” 7 CFR 46.2 (aa) (5). 
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Further, section 8 of the Act (7 USC 499 (h) ) provides in part that the 
Secretary may revoke the license for a violation of section 2 of the Act. 
(7 USC 499b) 

The records of Respondent showed alterations of invoiced figures on 
10 occasions, due to adjustments made by the parties, and an instance of 
an incorrect total, all of which totaled less than a $1,000. They are of no 
significance even if all adjustments and errors shown were resolved in 
favor of Respondent. 

Respondent presented a witness concerning difficulties Respondent 
had collecting for fruits and vegetables sold to various New Orleans area 
restaurants and businesses. 

A licensee’s financial or business difficulties have repeatedly been 
ruled to be irrelevant to that licensee’s failure to “promptly pay” for 
fruits and vegetables purchased by that licensee. See In re John Norman 
& Sons Distributing Co., 37 AD 705, 711-714 (1978) and cases cited 
therein. 

Likewise, the failure to promptly pay in numerous transactions with 
many sellers over several months has been held to be “wilful” as well as 
both “repeated” and also “flagrant”. John Norman & Sons Distributing 
Co., supra, at pages 709-714. 


“The act requires prompt and full payment for perish- 
able agricultural commodites. A licensee is obligated 
by statute to have sufficient funds to pay for perisha- 
ble agricultural commodities, or else not buy them.” 


In re George Steinberg & Son, Inc., 32 AD 236, 266 
(1973), affd sub nom George Steinberg & Son, Inc. v 
Butz, 491 F2d 988 (CA2 1974), cert. denied 419 US 
830 (1974). 


Undercapitalization or an unexpected crisis causing a cash flow problem 
are neither a defense nor a mitigating factor to lessen the sanction from 
revocation to suspension of the license. Jn re Columbus Fruit Co., 40 AD 
______ (slip opinion page 8, USDA Judicial Officer decision filed 
2/25/81) appeal pending; but see the initial decision filed 4/22/81 by the 
Administrative Law Judge in In re Connecticut Celery Co., PACA 
2-5582 and PACA 2-5603, appeal to the USDA Judicial Officer pend- 
ing. 

Mr. Cusimano’s personal effort to restore solvency to the corporate af- 
fairs by borrowing $15,000 from his parents, another $37,000 from his 
wife’s parents and taking out a $20,000 second mortgage on his own 
home, to put “... straight [in]to the company” (Transcript page 265) 
seemed impressive. It was considered worth taking a second look at the 
matter so an Order was filed January 7 1981 calling for Complainant to 
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re-audit the Respondent’s records with reference to the transactions al- 
leged in the Complaint. 

Complainant responded on March 9 1981 with a Motion asking that 
the Order for additional evidence be withdrawn and the case decided on 
the record as it stood, or revised to permit Respondent to proffer evi- 
dence of payments made, or the issue certified to the Judicial Officer for 
decision. Respondent did not reply to Compiainant’s Motion. 

It appears that if Respondent could have improved its position to face 
only a suspension of its license for 90 days or less, rather than revocation 
of the license, a response to Complainant’s Motion would have been 
made indicating a willingness to proffer evidence of payments made on 
the transactions covered by the Complaint. 

The lack of a response by Respondent is some basis for an adverse in- 
ference. However, such is unnecessary for the record as it stands is 
strong, persuasive, and fully convincing concerning Complainant’s alle- 
gations. 

Respondent’s evidence is somewhat contradictory in that it claims 
payment of “everything that I know about... as of right now” (Tran- 
script page 261) but also concedes that “we contacted each of our credi- 
tors and made arrangements for payments and now payments are being 
made each week to[those] whom we still owe.” (Transcript page 262). 

There is no violation of any constitutional rights shown by this record. 

Complainant fortified its position in opposition to any re-audit by at- 
taching to its Motion a copy of the Judicial Officer’s decision in Jn re 
Columbus Fruit Co., Inc., supra, filed two weeks earlier by the Judicial 
Officer. The Respondent in Columbus Fruit appears to have had as much 
or more justification for mitigation of the sanction as Respondent here. 
Further pursuit of additional evidence here appeared not to be supported 
by Respondent, and even if such additional evidence had been received 
and it had been fully favorable to Respondent, the Respondent here may 
still have faced revocation of the license on appeal. 

The evidence here fully justifies Complainant’s request for revocation 
under the many precedents as they exist. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


Respondent raises only two points on appeal, viz., that its constitution- 
al rights were violated in the gathering of complainant’s evidence, and 


1. A distinction between “no payment” and “slow payment” for purposes of assessing a 
sanction has been recognized. In re Southwest Produce, 34 AD 160 (1975) affd sub nom. 
Southwest Produce, Inc. v Butz, 524 F2d 977 (CA5 1975); In re J. Acevedo & Sons v 
United States, 524 F2d 977 (CA5 1975); In re American Fruit Purveyors, Inc., 38 AD 1372 
1979). 


A similar “reopening” occurred in Jn re Zeitzer Food Corp, 36 AD 1430, 1432; 1434-35 
(1977) for the same purpose, although the respective interests were reversed. 
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the documentary evidence introduced on behalf of complainant was in- 
admissible hearsay. 

As stated above, the facts of this case afford respondent no basis for a 
constitutional argument relating to the investigation of this case. Also, 
see Marshall v. Barlow’s, Inc., 436 U.S. 307, 313 (1978). 

As to respondent’s hearsay argument, it is settled that responsible 
hearsay evidence is admissible in an administrative proceeding.” But in 
any event, most of the violations in this case were proven by respond- 
ent’s business records, which are not hearsay. 

Since respondent does not raise any other issues on appeal, there is no 
need to discuss more fully the rationale for revoking respondent’s license 
in the circumstances of this case. For a full discussion of this matter, see, 
e.g., In re Connecticut Celery Co., 40 Agric. Dec. ____ (August 24, 
1981). 


ORDER 


Respondent’s license is hereby revoked. 
This Order shall take effect on the 30th day after service on the re- 
spondent. 


MISCELLANEOUS ORDER ISSUED BY 
JOHN G. LIEBERT, ACTING JUDICIAL OFFICER 


STAY ORDER 
(No. 20,861) 


In re C.B. Foops, INc. PACA Docket No. 2-5544. Order issued Au- 
gust 4,1981. Proceeding stayed pending the filing of a petition for 
judicial review. 


2. In re Thornton, 38 Agric. Dec. 1425, 1435 (remand order), final decision, 38 Agric. 
Dec. 1539 (1979); In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 791-92 (1975), 
aff'd, 540 F.2d 518 (1st Cir. 1976); In re Marvin Tragrash Co., 33 Agric. Dec. 1884, 1894 
(1974), affd, 524 F.2d 1255 (5th Cir. 1975). 
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REPARATION DECISIONS 
(No. 20,862) 


BIANCHI & SONS PACKING COMPANY v.H. J. L., INC. PACA Docket No. 
2-5622. Decided August 17, 1981. 


Acceptance—Contract term, failure to meet—Damages—Liability for full 
contract price, less damages 


Where complainant breach the contract by failing to ship the tomatoes “U.S. 2-3 color on 
arrival” as specified in the contract, and where respondent accepted such tomatoes, 
respondent is liable for the full contract price, less damages as a result of com- 
plainant’s breach. 


George S. Whitten, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
LeRoy W. Gudgeon, Northfield, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $3,824.85 in connection with the 
sale of a truckload of tomatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant, and including a counterclaim against complainant in the 
amount of $4,226.82 arising out of the same transaction. Complainant 
filed a reply to the counterclaim denying any liability thereunder. 

Although the amount claimed as damages in both the complaint and 
counterclaim exceeds $3,000.00, the parties waived oral hearing and the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, respondent filed 
an answering statement and complainant filed a statement in reply. 
Both parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bianchi & Sons Packing Company, is a corporation 
whose address is P.O. Box 190, Merced, California. At the time of trans- 
action involved herein, complainant was licensed under the Act. 
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2. Respondent, H. J. L., Inc., is a corporation whose address is P.O. 
Box 251, Lima, Ohio. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 

3. On or about June 19, 1979, complainant and respondent negotiated 
through a broker, Misty Mountain Trading Co., of Oxnard, California, a 
contract calling for the sale by complainant to respondent of 1,200 30- 
pound cartons of mature green Jackpot tomatoes, XL, “Jana” brand, 
f.0.b., “U.S. Two 2-3 Color on arrival”. The price agreed upon was $5.00 
per carton plus 10¢ for palletizing and $20.00 for a Ryan temperature 
recorder, or a total f.o.b. price of $6,140.00. 

4. The subject tomatoes were federally inspected at shipping point 
with the following results in relevant part: 


Inspection 
Begun: 1 p.m. June 20, 1979 


Inspection 
Completed: 10:30 p.m. June 22, 1979 


Name of 
Applicant: Bianchi & Sons 


Address of 
Applicant: Merced, California 


Product: Tomatoes 


Loaders 
Count: 1,200 


Containers: TYPE: 30-pound cartons; MARKINGS: Jana 

Decay: None 

Grade: U.S. No. 2 

Meets size 

as marked: Mature Green. Defects average within tolerance. Meets Canadian 
import requirements. 


5. The bill of lading applicable to the subject tomatoes stated that 
loading started on June 22, 1979, at 3 p.m., and that loading was com- 
pleted on June 22, 1979, at 9:30 p.m. The tomatoes were shipped the 
evening of June 22, 1979, and arrived at respondent’s place of business 
in Lima, Ohio, on the morning of June 27, 1979. At 5 p.m. the same day, 
pursuant to the application of respondent, the subject tomatoes were 
federally inspected with the following results in relevant part: 


Condition of 

Equipment: Temperature control in operation. 

Products 

Inspected: TOMATOES in cartons printed “Jana, Bianchi & Sons Packing 
Co., Merced, Calif., Net Wt. 30 lbs., XL-Lg.” 2,400 cartons. [The 
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type written 2,400 was crossed out and the numerals 1,200 were 
written in with the initials of the inspector who signed the federal 
inspection report.] 


Condition 

of Load: Through load: On pallets 2 wide, banded length wise 3 rows 8 
layers. One pallet 3rd from rear door, noted with contents 
toppled. With 12 crushed or indented cartons. 

Condition 

of Pack: Cartons well filled. 

Temperature 

of Product: At doorway: Top 67 degrees F. Bottom 64 degrees F. Third pallet 
from rear door 64 degrees. Fifth pallet from rear door 67 degrees. 
Seventh pallet from rear door 64 degrees. Ninth pallet from rear 
door 63 degrees. 

Condition: Average approximately 35% mature green and breakers, 30% 
turning and pink, 30% light red and red; in most samples no de- 
cay, many show 6 to 20% average 5%, Watery Rot in advanced 
stages. Average 5% damaged by sunken discolored areas oc- 
curring over the shoulders. 


6. The No. 2 and No. 3 colors required by in the contract of sale refer 
to the official color classification set forth in 7 CFR 2851.1860 (a) which 
set forth the categories of color as follows: (1) Green; (2) Breakers; (3) 
Turning; (4) Pink; (5) Light red; and (6) Red. 

7. Respondent repacked the subject tomatoes and lost a total of 319 
cartons. Forty-two of those cartons were lost due to 127 of the cartons 
being physically damaged. The remaining 881 cartons were sold for a 
total of $8,746.50 or approximately $9.93 per carton. Respondent 
claimed a cost of $1.00 per carton for reconditioning and repacking the 
tomatoes. 

8. Market news reports for Cincinnati, Ohio, the closest representa- 
tive market to Lima, Ohio, do not give quotations during the time period 
in question for 30-pound cartons of California tomatoes of the size in 
question, but do give quotations for two layer cartons of 4x4 and 4x5 
tomatoes (which are equivalent sizes) weighing approximately 18 to 20 
pounds per carton. Such market news reports for June 27, 28, and 29, 
1979, show California two layer cartons of 4x4 and 4x5 tomatoes as sell- 
ing for $9.50 to $10.00 per carton. 

9. An informal complaint was filed on October 23, 1979, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant brings this action to recover the balance of the purchase 
price of the subject tomatoes, claiming that such tomatoes made good 
delivery under the f.o.b. terms of the contract and were accepted by re- 
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spondent. Complainant denies that its contract with respondent called 
for the tomatoes to be 2-3 color on arrival. 

Respondent submitted an affidavit by John DiVita, who stated that he 
was the party who negotiated the contract on the behalf of respondent 
and that he specified in his negotiations with the broker that the toma- 
toes were to arrive with 2-3 color in Lima, Ohio. Respondent also sub- 
mitted an affidavit from the broker, Sue Howerton, the party who nego- 
tiated the contract between the parties. which affirmed that it was 
agreed that the tomatoes would be 2-3 color on arrival in Lima, Ohio. In 
addition, the broker issued a broker’s memorandum, a copy of which was 
attached as an exhibit to the Department’s report of investigation, which 
showed as a term of the contract that the tomatoes were to be “2-3 color 
on arrival.” Although, complainant states that the confirmation did not 
reach its office until after the truck had arrived at destination, we find 
that respondent has proven by a preponderance of the evidence that 
such memorandum accurately reflects the agreement between the par- 
ties. 

There was much argument between the parties as to responsibility for 
certain alleged abnormalities in the transportation of the subject toma- 
toes. It was specified at the time of sale that the tomatoes were to be 
transported at 58 degrees F. The bill of lading shows that this was the 
temperature specified by the shipper. However, the Ryan tape shows 
that temperatures during approximately the first 24 hours of approxi- 
mately 70 degrees and temperatures during the remainder of the transit 
period of approximately 60 to 62 degrees, with two short periods of 65 
degrees. In addition, the temperatures of the product as shown by the 
federal inspection on arrival show a range of from 63 to 67 degrees. 
There was also argument between the parties as to whether transit time 
was normal or abnormal. However, we do not deem it necessary to make 
a decision as to whether these transit conditions were abnormal so as to 
affect the color of the tomatoes on arrival. This is true because of the na- 
ture of the terms of the contract. Although the contract is an f.o.b. con- 
tract, which places responsibility for abnormal transit conditions upon 
respondent, there was an additional term to the contract that required 
delivery at contract destination of tomatoes with 2-3 color. This require- 
ment as to color is outside of the f.o.b. terms of the contract and not con- 
trolled by such terms. Rather, the requirement places an unconditional 
responsibility upon complainant which requires arrival with the requi- 
site color. All other condition factors relative to the subject tomatoes 
would be controlled by the f.o.b. terms of the contract. However, other 
condition factors are in conformity with good delivery for tomatoes sold 
as U.S. No. 2. 

The federal inspection made on the day of arrival shows that the toma- 
toes did not adequately meet the contract requirement that they be 2-3 
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color on arrival. Such inspection shows that 35% of the tomatoes were 
mature green and breakers. This means that a portion of the tomatoes 
were No. 1 color (green) and thus did not meet the contract require- 
ments. Inspection also shows that 30% of the tomatoes were turning and 
pink. This means that a portion of the tomatoes were No. 4 color (pink). 
In addition, the inspection also shows that 30% of the tomatoes were 
light red and red or No. 5 and 6 color. Thus, the color of the tomatoes on 
arrival cannot be said to even approximate the requirement of the con- 
tract specifications. 

There is one aspect of the damages claimed by respondent which can- 
not be allowed due to the fact such damages are not attributable to the 
breach of contract on the part of complainant. Respondent makes it 
clear in an affidavit submitted as a part of its answering statement that 
as a result of 127 of the cartons being physically damaged, 42 cartons 
were lost. Respondent contends that the physical damage to the cartons 
was a result of intransit conditions. Under the f.o.b. terms of the con- 
tract such damage is the responsibility of respondent. Therefore, re- 
spondent will not be allowed damages flowing from the loss of the 42 
cartons. In addition, respondent claims that 277 cartons were lost dur- 
ing the repacking operation. However, respondent did not secure proper 
evidence of dumping for these cartons as required by the regulations. 
See 7 CFR 46.23. The federal inspection at destination does not support 
the extent of loss claimed by respondent. Consequently, respondent will 
not be allowed damages as to the 277 cartons. 

The Uniform Commercial Code section 2-714 provides in relevant 
part that “where the buyer has accepted goods and given notifica- 
tion ... he may recover as damages for any nonconformity of tender the 
loss resulting in the ordinary course of events from the seller’s breach as 
determined in any manner which is reasonable.” The measure of dam- 
ages is stated in the same section to be “.. . the difference at the time 
and place of acceptance between the value of the goods accepted and the 
value they would have had if they had been as warranted, unless special 
circumstances show proximate damages of a different amount.” The 
market news reports for Cincinnati, Ohio, during the period in question, 
do not contain quotations for 30-pound cartons of extra large to large 
California tomatoes. However, as respondent points out, such reports do 
contain quotations for California two-layer cartons of 4x4 and 4x5 toma- 
toes which would be equivalent size but in a smaller 18 to 20 pound car- 
ton. The reports show prices for such tomatoes at $9.50 to $10.00 per 
carton which using the lower price figure and assigning a weight of 19 
pounds to each carton would give a price of 50¢ per pound or $15.00 per 
carton for a 30-pound carton. However, respondent after considering the 
prices shown in the market news reports for 30-pound cartons of toma- 
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toes from other states has claimed a price of $13.00 as being the price 
which the subject tomatoes should have received if they had been as war- 
ranted. We concur that $13.00 is the proper price to assign to the subject 
tomatoes if they had been as warranted. The 881 cartons of tomatoes for 
which we are allowing damages would therefore have brought 
$11,453.00 at such $13.00 per carton rate. The gross proceeds of re- 
spondent’s resale of the 881 cartons of tomatoes amounted to $8,746.50. 
This amount deducted from the $11,453.00 leaves $2,706.50. We do not 
believe, however, that respondent should be allowed the total of this 
amount as damages since approximately 40% of the tomatoes which re- 
spondent received from complainant were of the colors specified. We 
therefore will allow respondent 60% of the $2,760.50 or $1,623.90 as re- 
spondent’s damages resulting from complainant’s breach of the subject 
contract. It should also be noted that respondent claimed as incidental 
damages $1,200.00 as the cost of the repacking and reconditioning of 
the subject tomatoes. However, we take official notice of the fact that to- 
matoes in 30-pound cartons were almost invariably repacked before be- 
ing resold in receiving markets. We therefore will not allow respondent 
the $1,200.00 claimed for repacking and reconditioning of the subject 
tomatoes, since such action is not attributable to complainant’s breach. 
Respondent’s acceptance of the subject tomatoes made it liable for the 
full contract price of $6,140.00, less the damages in the amount of 
$1,623.90 which we have found to be the result of complainant’s breach 
of contract, or $4,516.10. Respondent has already paid complainant 
$2,315.15 which leaves a net amount still due and owing to complainant 
of $2,200.95. Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. The counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $2,200.95, with interest thereon at the rate 
of 13% per annum from August 1, 1979, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 20,863) 


CALIFORNIA SUBTROPICAL EXPORTS v. LINCOLN DIVERSIFIED SYSTEM, 
INC., a/tla LINCOLN PRODUCE. PACA Docket No. 2-5667. De- 
cided August 17, 1981. 


“F.o.b. shipping point sale’—Warranty of suitable shipping condition, not 
applicable—Breach of contract, failure to prove—Damages, failure to 
prove—Complaint, dismissed—Counterclaim, awarded 


Where complainant buyer failed to meet its burden of proving a breach of contract on the 
part of respondent shipper, or resulting damages assuming there had been a breach, 
the complaint must be dismissed. The counterclaim, which complainant admits lia- 
bility to respondent for, is awarded with interest. 


George S. Whitten, Presiding Officer. 
Eckman and Lodge, Carlsbad, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,617.35, in connection with a 
shipment of Haitian mangos in foreign commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying liability 
to complainant, and asserting a claim against complainant in the 
amount of $575.00 for an unpaid invoice involving perishable produce 
which complainant has admitted is due and should be deducted from any 
amount awarded to complainant. 

The amount of damages claimed in neither the complaint nor counter- 
claim exceeds $3,000.00, and therefore the shortened method of proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to this procedure, the verified pleadings of the par- 
ties are considered a part of the evidence in the case as is the Depart- 
ment’s report of investigation. In addition, complainant filed an opening 
statement, respondent filed an answering statement, and complainant 
filed a statement in reply. Respondent also filed a document which was 
treated as brief. 
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FINDINGS OF FACT 


1. Complainant, California Subtropical Exports, is a partnership com- 
posed of Dale W. New and Marion E. New, whose business address is 
P.O. Box 745, Fallbrook, California. At the time of the transactions in- 
volved herein, complainant was licensed under the Act. 

2. Respondent, Lincoln Diversified Systems, Inc., is a corporation, 
also trading as Lincoln Produce, whose address is 1316 West McNab 
Road, Fort Lauderdale Florida. At the time of the transactions involved 
herein, respondent was licensed under the Act. 

3. On March 24, 1980, respondent sold to complainant one LD-3 air 
container load of 245 cartons, size 14 mangos of Haitian origin at $5.80 
per carton, f.o.b. Miami International Airport. 

4. On March 24, 1980, at 9:45 p.m., the Haitian mangos were shipped 
by complainant from Miami International Airport and arrived in Brus- 
sels, Belgium at 11:59 p.m. (local time) on March 25, where they had 
been scheduled for subsequent shipment by land to ICA Frukt Och 
Groensaker AB, (hereinafter ICA) in Helsingborg, Sweden. 

5. On March 26, 1980, Movare, a freight forwarder in Brussels, sent 
the following telex to Spronsen Transport, ICA’s transport agent in the 
Netherlands: 


Concerns: A WB 010/81965354 + 250 cartons mangos 
Confirmation of telephone call with Mr. J. DAELE 
1° managos seem very ripe 


2° temperature in container very high 


3° exterior packaging wet because of condensation 


Please send your instructions by return telex if you wish 
that the goods should be unloaded of container by man- 
power of BELGAVIA or SABENA. 


On the same day, March 26, 1980, ICA notified complainant by telex 
and complainant notified respondent by telex that the mangos were 
found to be over ripe in Brussels. 

6. On April 16, 1980, a survey report was issued which stated in rele- 
vant part as follows: 


SURVEY REPORT 


Regarding a parcel of 125 cartons Haiti Mangos stored at 
the premissses [sic] of Messrs. Spronsen Transport B.V. at 
Monster. 
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This is to certify that we the undersigned 
Expertisebureau Van Deventer 
Fruit and Vegetable Surveyors at Rotterdam. 
did at the request received from Messrs. 
Spronsen Transport B.V., 
Monster 


on the 27th of March 1980 proceed to the premisses [sic] of 
Spronsen Transport B.V. at Delft in order to state and 
assess [sic] the condition of and damage done to the above 
stated parcel. 


From survey held and the information obtained we are 
now in a position to report as follows. According to our in- 
formation the truck arrived at Monster on the 27th March 
1980 and on taken [sic] receipt of the parcel it was stated 
that the mango’s [sic] were ripe and survey was applied for. 


We carried out survey on the 27th of March 1980 and we 
stated that the parcel consisted of Haitian Mango’s [sic] 
packed in the usual cartons marked as follows: 


Tropical Fruit 

TROPICROWN 

MANGO 

PEEL AND EAT WHEN 

SLIGHTLY SOFT 

Packed by Asdem S.A., Port au Prince, Haiti. 


We unpacked and inspected a representative number of 
cartons taken at random and ascertained as follows: 


That the parcel, no carton excepted, was in a mature 
to over-mature condition and to the opinion of the un- 
dersigned not fit anymore for further transport. 


The parcel had to be marketed instantly to prevent 
any further ripening or decay. 


This report is issued in triplicate to serve and to be made 
use of where and when required. 


7. The mangos were disposed of by Westland Export, of the Nether- 
lands on behalf of ICA. Westland Export sent the following telex to ICA 
on an unknown date. 
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TO THE ATT OF MR CARLSON 


HERE I GIVE YOU THE PRICE YOU CAN INVOICE ME FOR SHIPMENT 
OF 245 MANGOES, ORIGIN HAITI, WHICH ARRIVED IN A TOO RIPE 
CONDITION, AND WE SOLD AS GOOD AS POSS 


YOU CAN INVOICE THOSE MANGOS AS FOLLOWS: 
202 x SKR 33,50 / or DFL. 15,60 
REST EMPTY. 


I HOPE ALL WILL BE OKAY LIKE THIS BIBI. 


8. On April 14, 1980, ICA sent the following telex to complainant: 


GOOD MORNING 
ATT: MR. DALE NEW 
RE: OUR CLAIM OVERRIPE MANGO 


WE REFER TO OUR TLX OF MARCH 26 AND WE SUCCEEDED IN SELL- 
ING THE MANGO ON THE LOCAL MARKET IMMEDIATE UPON AR- 
RIVAL IN HOLLAND. WEE [SIC] SOLD 202 TO THE PRICE OR US 
DOLLARS 7.70 AND 43 WERE COMPLETE LOST [sic]. WE KINDLY ASK 
U TO CREDIT US FOR THE 43 LOST AND THE DIFFERENCE IN PRICES 
-U.S. DOLLARS 5.25 PER CARTON. 


9. The formal complaint was filed on September 12, 1980, which was 
within 9 months after the cause of action alleged therein accrued. The 
counterclaim was filed on October 20, 1980, which was within 9 months 
after the cause of action relative to such counterclaim accrued. 


CONCLUSIONS 


The initial problem which confronts us in this proceeding is the mean- 
ing to be ascribed to the terms of the contract agreed upon between the 
parties. Both complainant and respondent agree that the terms of sale 
were f.o.b. Miami International Airport. In addition both parties refer to 
the contract as an “f.o.b. shipping point sale”. The Uniform Commercial 
Code section 2-319 (1)(a) and the Department’s regulations (7 CFR 
46.43 (i) ) both agree as to the substantive meaning of f.o.b. shipping 
point. The cited regulations, for instance, state in relevant part that: 


‘f.o.b.’ (for example, ‘f.o.b. Laredo, Tex.,’ or ‘f.o.b. Califor- 
nia’) means that the produce quoted or sold is to placed 
free on board the boat, car, or other agency of the through 
land transportation at shipping point, in suitable shipping 
condition ..., and that the buyer assumes all risk of dam- 
age and delay in transit not caused by the seller irrespec- 
tive of how the shipment is billed. . . . 


The respondent-seller in this case, however, contends for an interpre- 
tation of the terms of the contract under which its responsibility would 
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be deemed to have terminated at the shipping point. Respondent, for in- 
stance, stated in its answer as follows: 


The complainant and there [sic] representative, Paulsen & 
Guice, Ltd., of Miami Florida accepted the 245 boxes of 
mangos at Miami International Airport per our contract 
agreement, “f.o.b. shipping point sale, Miami International 
Airport.” Airline schedules, connecting flights and trans- 
fer cities were arranged by complainant and unknown to 
us. All forwarding documentation including phytosanitary 
certificates airway bills, etc., were prepared by complain- 
ant. The above in accordance with the terms of our sale, 
“FOB Miami International Airport.” 


While it is evident that if respondent’s interpretation of the contract is 
correct, it is confused in referring to such contract as an f.o.b. shipping 
point sale,’ it is clear from the air bill of lading which was included as an 
exhibit attached to the Department’s report of investigation, that com- 
plainant took possession of the mangos at Miami International Airport 
on March 24, 1980, and itself shipped such mangos to its purchaser in 
Sweden. Such air bill of lading lists complainant as the shipper and ICA 
as the consignee. Complainant also signed the bill of lading as shipper, 
certifying that the particulars on the face thereof were correct, agreeing 
to the conditions thereof and accepting the carrier’s statement of limited 
liability. Although complainant denies respondent’s contention that re- 
spondent had no knowledge of the ultimate destination of the mangos, it 
is clear that such ultimate destination was not the contract destination 
as between complainant and respondent. In Rydell California Potato Co. 
v. Kaufman-Brown, 16 A.D. 1055 (1957) the complainant in Wasco, 
California sold potatoes to a Chicago respondent on a basis “f.o.b. Wasco, 
California”, and respondent’s agent in California issued bills of lading to 
the carrier showing respondent as both shipper and consignee, and in- 
structed the carrier as to the routing, destination and icing of the ship- 
ments, none of which information was revealed to or known by com- 
plainant. It was held that “in these circumstances, it is clear that re- 
spondent’s agent took such possession of and exercised such control over 
the merchandise as to constitute acceptance of the shipments by re- 
spondent at shipping point.” We conclude therefore, that complainant 
accepted the subject mangos at Miami International Airport and that 


1. It is possible to view the terms used by the parties — “f.o.b. Miami International Air- 
port” — as referring to an f.o.b. destination contract. See UCC section 2-319 (1) (b), which 
states “when the term is f.o.b. the place of destination, the seller must at his own expense 


and risk transport the goods to that place and tender delivery of them in the manner pro- 
vided in this article . . .” 
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the warranty of suitable shipping condition does not apply to the con- 
tract between complainant and respondent. See Boyd-Unruh Co. v. Bel- 
son Bros, 13 A.D. 636 (1954). 

It should be noted that even if the suitable shipping condition war- 
ranty were deemed to be applicable in this case, there would still be prob- 
lems in according complainant the benefit of such warranty. For in- 
stance the survey report covers only 125 out of the total shipment of 245 
cartons. Since deterioration in the condition of produce can vary within 
a load an inspection covering only a portion of a load lacks probative 
value unless the condition defects shown by a partial inspection are so 
great that even were it assumed that the remaining uninspected portion 
had no defects, the entire load would still be abnormally deteriorated. 
See Mutual Vegetable Sales v. Select Distributors, Inc., 38 A.D. 1359 
(1979); and Lewis Caric & Sons v. Ben Gatz Co., 38 A.D. 1486 (1979). In 
this case the inspector did not state what percentage of the mangos were 
“over-mature.” It would be very difficult under these circumstances for 
us to say that the subject mangos did not make good delivery. In addi- 
tion we note that the inspection reveals no temperature as to the man- 


gos. 

A further difficulty with complainant’s claim in this proceeding re- 
lates to the fact that complainant furnished no accounting covering the 
resale of the subject mangos. A statement by the company that sold the 


commodity that it could be invoiced for a particular amount is not the 
same as a report on the gross proceeds of a resale, together with a report 
of the expenses of such resale. In addition, complainant has failed to fur- 
nish us adequate justification for the dumping of 43 cartons of mangos. 
Also complainant seeks to recover the difference between the recovery 
value of $7.70 per carton for 202 cartons of mangos in Holland and the 
price for which it had sold the 245 cartons to its customer ICA in Swe- 
den. The evidence of such sale of the 245 cartons of mangos was an in- 
voice issued on March 24, 1980, to ICA showing a price of $12.95 per 
carton. However, there is no showing that such sale represents the true 
market value of mangos meeting the requirements of the contract of sale 
at time of delivery. In summary, we find that complainant has failed to 
meet its burden of proving a breach of contract on the part of respondent 
or resulting damages assuming there had been a breach. 

Respondent has presented us with a claim against complainant in the 
amount of $575.00 on a shipment of 115 boxes of size 12 mangos on 
April 15, 1980, which was sold to complainant at price of $5.00 per box. 
Complainant has admitted liability to respondent for this amount. Ac- 
cordingly, complainant’s failure to pay respondent such amount is a vio- 
lation of section 2 of the Act for which reparation should be awarded to 
respondent with interest. 
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ORDER 


The complaint is dismissed. 

Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation, $575.00, with interest thereon at the rate of 
13 percent per annum from May 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,864) 


MEYER TOMATOES v. HARDCASTLE PRODUCE Co., INC. PACA Docket 
No. 2-5636. Decided August 17, 1981. 


Consignment, failure to furnish adequate accounting of—Abnormal 
deterioration, lack of proof of—Reparation awarded 


Where although complainant agreed respondent could handle the two shipments of pro- 
duce on a consignment basis, respondent failed to provide adequate accountings as 
to the February 5, 1980 shipment and no accountings as to the February 2, 1980 
shipment. Therefore, respondent is liable to complainant the net proceeds as to the 
February 5, 1980 shipment, less a deduction which was disallowed, and the original 
contract price of the February 5, 1980 shipment. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $4,319.35 
in connection with three shipments of tomatoes in interstate commerce. 
Respondent filed an answer denying any liability to complainant and 
counterclaimed in the amount of $4,194.50 for damages allegedly aris- 
ing out of the same transactions as those set forth in the formal com- 
plaint. Complainant filed a reply to the counterclaim denying any liabil- 
ity to respondent. 

Although the amount claimed in the complaint and counterclaim ex- 
ceed $3,000.00, the parties waived oral hearing and, therefore, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to this procedure, the verified plead- 
ings of the parties are considered a part of the evidence in the case, as is 
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the Department’s report of investigation. The parties were given an op- 
portunity to submit further evidence in the form of sworn statements, 
however, neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert L. Meyer, doing business as 
Meyer Tomatoes, whose address is P.O. Box 1944, Nogales, Arizona. At 
the time of the transactions involved herein, complainant was licensed 
under the Act. 

2. Respondent, Hardcastle Produce Co., Inc., is a corporation whose 
address is P.O. Box 122, Springdale, Arkansas. At the time of the trans- 
actions involved herein, respondent was licensed under the Act. 

3. On or about January 19, 1980, complainant sold a partial truckload 
of tomatoes and cucumbers to respondent as follows: 132 20# ctns. of ex- 
tra large pink tomatoes at $4.00; 66 20# ctns. of large pink tomatoes at 
$3.50; 66 20# ctns. of medium pink tomatoes at $3.00; and 15 W/B certs. 
of super select cucumbers at $7.00; plus palletizing charges for a grand 
total of $1,105.35, f.o.b. The produce was shipped on the same day and 
subsequently accepted without complaint by respondent at its place of 
business in Springdale, Arkansas. Respondent initially failed to pay the 
purchase price of this produce but subsequent to the filing of the formal 
complaint has paid complainant the total purchase price. 

4. On February 2, 1980, complainant sold one partial truckload of 
tomatoes to respondent as follows: 66 20# ctns. of extra large pink toma- 
toes at $4.00; 198 20# ctns. of large pink tomatoes at $3.50; and 198 20# 
ctns. of medium pink tomatoes at $3.00; plus palletizing in the amount 
of $56.00; or a grand total of $1,607.00, f.o.b. The tomatoes were 
shipped the same day and subsequently received by respondent at its 
place of business in Springdale, Arkansas. Respondent accepted the 
tomatoes and complained to complainant that such tomatoes showed 
decay and were soft. Complainant authorized respondent to handle the 
tomatoes on a consignment basis. No accounting relative to this ship- 
ment of tomatoes was submitted in evidence in this proceeding. 

5. On February 5, 1980, complainant sold one partial truckload of 
tomatoes to respondent as follows: 66 20# ctns. of extra large pink toma- 
toes at $4.00; 198 20# ctns. of large pink tomatoes at $3.50; and 198 20# 
ctns. of medium pink tomatoes at $3.00; plus palletizing at $56.00 for a 
grand total of $1,607.00, f.o.b. These tomatoes were shipped to respond- 
ent on the same day and arrived at respondent’s place of business on Feb- 
ruary 9, 1980. On February 12, 1980, at 11:30 a.m., the tomatoes were 
federally inspected with the following results, in relevant part: 
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Condition 
of Load: Stacked at above location in cool room. 


Temperature 
of Product: Various pulp temperatures 46° to 48°F. 


CONDITION: Ex-Large Lot: Average approximately 5% turning, 4% pink and 
45% light red and red. 8 to 14% average 12% soft and watery. 
Less than 1% decay. From 2 to 8% average 4% damaged by bruis- 
ing. From 6 to 22% average 15% damage including 4% serious 
damage by sunken discolored areas occurring over shoulders. 
Average 2% damage by internal discoloration. Large Lot: Aver- 
age approximately 25% pink and 60% light red and red. From 12 
to 16% average 14% soft and watery. Average 1% decay. From 8 
to 16% average 12% damage by bruising. From 6 to 10% average 
8% damage including 3% serious damage by sunken discolored 
areas occurring over shoulders. Average 3% damage by internal 
discoloration. Medium Lot: Average approximately 25% pink 
and 55% light red and red. From 14 to 20% average 18% soft and 
watery. Average 1% decay. From 6 to 14% average 11% damage 
by bruising. From 2 to 12% average 7% damage by sunken discol- 
ored areas occurring over shoulders. Average 1% damage by in- 
ternal discoloration. 


6. The sale of each load of produce was negotiated by a broker, C. H. 
Robinson Co. of Oklahoma City, Oklahoma. 
7. On February 12, 1980, the parties agreed that respondent could 


work out the February 5, load of tomatoes and that complainant would 
protect respondent against losses and all running charges. Subsequently 
respondent issued the following accounting relative to such tomatoes: 


11 at $5.00 $55.00 

142 at $5.25 $745.50 

3 at $5.50 $16.50 

88 at $5.75 $506.00 

1 at $6.00 $6.00 

2 at $6.25 $12.50 

173 at $2.00 $346.00 

$1,687 ,50 

924 at $.50 $462.00 

$1,225.50 

420 at $1.00 $420.00 

$805.50 
8. A formal complaint was filed on April 28, 1980, which was within 
nine months after the cause of action accrued. The formal counterclaim 
was filed on June 20, 1980, which was within nine months after the 

cause of action alleged therein accrued. 
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CONCLUSIONS 


Only the second two loads of tomatoes are in dispute in this proceed- 
ing since respondent has already paid complainant for the first load of 
tomatoes and cucumbers. As to the load of tomatoes shipped on Febru- 
ary 5, 1980, the parties agree that, subsequent to arrival of the toma- 
toes, an agreement was reached whereby respondent was allowed to han- 
dle the tomatoes on what amounted to a consignment basis. Complain- 
ant nevertheless contends that, since the amount realized by respondent 
for the tomatoes as disclosed on the accounting is inadequate, it should 
be awarded the original contract price. Complainant however has not 
shown that the tomatoes should have sold for higher gross proceeds and 
must therefore fail as to this contention. Although complainant is not 
entitled to the full contract price respondent’s accounting in no way ex- 
plains why there was a deduction of $.50 per carton for 924 cartons 
when the shipment of tomatoes consisted of 462 cartons, therefore we 
will disallow this deduction. The total amount due to complainant as to 
the February 5, shipment is therefore $1,267.50. 

Although complainant agreed that the shipment of February 2, 1980, 
could be handled on a consignment basis by respondent, respondent has 
not furnished us with an accounting as to this shipment of tomatoes. We 
also note that such tomatoes were not inspected by a neutral party after 
arrival and the only evidence that such tomatoes were abnormally de- 
teriorated is the allegation of respondent to that effect. See Mutual 
Vegetable Sales v. Select Distributors, 38 A.D. 1359, 1362 (1979) Re- 
spondent’s failure to account to complainant for the tomatoes is a viola- 
tion of the Act and regulations. Under the consignment agreement re- 
spondent is liable to complainant for the value of the tomatoes at time of 
delivery less expenses of a prompt and proper resale. Respondent’s fail- 
ure to account necessitates our estimating the amount for which re- 
spondent is liable. In arriving at an equitable figure we take into consid- 
eration the lack of proof that the subject tomatoes were abnormally dete- 
riorated, together with the fact that the necessary uncertainty as to the 
value of the tomatoes must not be allowed to benefit respondent over 
complainant, since respondent’s failure to account is the cause of the un- 
certainty. See C. & G. Onion Company, Inc., 40 A.D.____ (1981); and 
Brown & Hill v. U. S. Fruit Co., 20 A.D. 891 (1961). We find that re- 
spondents net remittance to complainant should be equal to the original 
invoice price of the tomatoes, or $1,607.00. 

The total amount which we have found to be due from respondent to 
complainant on the two loads of tomatoes is $2,874.50. Respondent's 
failure to pay complainant such amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with inter- 
est. 
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Respondent’s counterclaim alleges that respondent received numerous 
complaints concerning the quality of the subject tomatoes and that as a 
result thereof lost sales and numerous established customers. However, 
respondent has offered no evidence to support these allegations. Conse- 
quently, respondent’s counterclaim should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,874.50, with interest thereon at the rate 
of 13% per annum from March 1, 1980, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 20, 865) 


GREEN VALLEY PRODUCE CO-OP v. PUPILLO FRUIT COMPANY. PACA 
Docket No. 2-5713. Decided August 18, 1981. 


F.o.b. contract—Diversion, constituting acceptance—Liability for full 
purchase price 


Where the diversion of the lettuce by respondent’s agent constitutes acceptance by re- 
spondent, and where complainant fulfilled its contract obligations by loading the 
lettuce on a truck secured by respondent, respondent is liable to complainant the full 
purchase price thereof. 


George S. Whitten, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Harry J. Nichols, St. Louis, Mo., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,995.50 in connection with a 
transaction in interstate commerce involving the shipment of one truck- 
load of lettuce. 

A copy of the report of investigation was served upon the parties. A 
copy of the formal complaint was served upon respondent which filed an 
answer thereto denying liability. 
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The amount claimed in the formal complaint does not exceed 
$3,000.00 and therefore the shortened procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
this procedure the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of investiga- 
tion. The parties were given an opportunity to submit further evidence 
in the form of sworn statements. Complainant filed an opening state- 
ment. Respondent did not file an answering statement. Complainant 


filed a brief. 


FINDINGS OF FACT 


1. Complainant, Green Valley Produce Co-op, is an incorporated asso- 
ciation whose address is 1148 South Abbott, P.O. Box 2123, Salinas, 
California. 

2. Respondent is a partnership composed of Salvatore Anthony 
Pupillo, Daniel Joseph Pupillo, Bartelo Joseph Pupillo and Anthony 
Pupillo, doing business as Pupillo Fruit Company, whose address is 31- 
33 Produce Row, St. Louis, Missouri. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 

3. On or about June 12, 1980, complainant sold to respondent one 
partial truckload of lettuce consisting of 614 cartons of size 24 Par-X 
brand at $2.50 per carton plus $.15 per carton for brokerage and $.60 
per carton for cooling, or a total of $1,995.50. It was agreed between the 
parties that the contract would be “f.o.b. no grade contract good delivery 
standards apply excluding bruising and/or discoloration following bruis- 
ing” and that the lettuce would be shipped on a “Martin” truck to be sup- 
plied by respondent. 

4. After the broker, Western Vegetable Marketing, which negotiated 
the contract between complainant and respondent, notified respondent 
that the lettuce was booked with complainant, respondent contacted its 
truck broker to have a truck dispatched. Instead of dispatching a Martin 
Transportation truck to pick up the lettuce, respondent’s truck broker 
dispatched a Four Star Transportation or “Seminole” truck, whose driv- 
er represented himself to complainant as being from Martin Transporta- 
tion. 

5. The lettuce was shipped aboard the Four Star Transportation truck 
and that company converted the lettuce to its own use, totally failing to 
make the delivery which it had contracted to make, claiming the failure 
of respondent to pay money allegedly owed on a prior load shipped for 
respondent as cause. 

6. The formal complaint was filed on November 28, 1980, which was 
within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


Complainant brings this action to recover the purchase price of the 
subject lettuce, claiming that it fulfilled the obligations of its contract 
with respondent by placing the lettuce free on board the truck at ship- 
ping point in accordance with the f.o.b. terms of the sale. Complainant 
contends that the subsequent conversion of the lettuce by the trucker is 
a transportation risk which must be borne by the buyer under such f.o.b. 
terms. See 7 CFR 46.43 (i); and U.C.C. §2-319. 

The above referenced regulations of the Department which define the 
term “f.o.b.” state that “the buyer assumes all risk of damage and delay 
in transit not caused by the seller irrespective of how the shipment is 
billed”. Respondent in this case, in effect, argues that the transit loss 
was caused by the seller, in that the seller failed to comply with one of 
the terms of the contract when it delivered the subject lettuce to a Four 
Star truck instead of to a Martin truck. Respondent’s argument would, 
at first blush, appear to be a logical extension of the line of cases which 
have placed the responsibility on the shipper for damage in transit due 
to faulty transportation equipment if the shipper knew or had good rea- 
son to know of a defect in such equipment when the commodity was 
loaded, even if it was the buyer who secured the truck. See Berwick 
Vegetable Cooperative v. A. G. Shore Company, 37 A.D. 1247 (1978) 
and Joe Phillips v. Wisill, Inc., 34 A.D. 763 (1975). However, this case is 
distinguished from the two cases cited in an important respect. In those 
two cases the shipper or the shipper’s agent knew on the basis of its own 
observation that the trucks in question were obviously faulty and inade- 
quate for the transportation of a perishable commodity at the time the 
shipper loaded the perishable commodity on the truck. In such circum- 
stances we held that a shipper has an obligation to at least disclose to the 
buyer what it knows about the faulty nature of the transportation equip- 
ment before loading a perishable commodity onto such equipment and 
that this obligation exists regardless of any agency relationship between 
the trucker and the buyer. In this case, however, we are not concerned 
with any type of defect which should have been obvious to the shipper. 
Rather, we are concerned with what amounted to a deliberate deception 
perpetrated by the trucking company secured by respondent’s truck 
broker. It was alleged by complainant that the truck driver who picked 
up the lettuce represented himself to be driving a Martin truck and we 
note that the bill of lading which was signed by the truck driver notes 
that the carrier was “Martin”. We feel that it would be an undue exten- 
sion of the principal enunciated in the above cited cases for us to hold a 
shipper liable for failure to ferret out a deception perpetrated by a buy- 
er’s agent. 
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The diversion of the shipment of lettuce by respondent’s agent after 
complainant fulfilled the terms of the contract by loading the subject let- 
tuce free on board the carrier secured by respondent amounted to an ac- 
ceptance of the commodity by respondent. See Lindemann Farms v. 
Food Fair Stores, 36 A.D. 92 (1977). Respondent is therefore liable to 
complainant for the full purchase price of the lettuce, none of which has 
been paid. Respondent's failure to pay complainant the purchase price or 
$1,995.50 is a violation of section 2 of the Act for which reparation 

should be awarded to complainant with interest. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,995.50, with interest thereon at 
the rate of thirteen (13) percent per annum from July 1, 1980, until 
paid. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 20,866) 


CAL-VEG SALES, INC. v. SEARS-SCHUMAN CO. PACA Docket No. 
2-5668. Order issued August 17, 1981. 


ORDER ON RECONSIDERATON 


In this reparation proceeding under this Perishable Agricultural Com- 
modities Act, as amended (7 U.S.C. 499a et seq.), the Decision and Order 
was issued on April 23, 1981, and served on respondent on April 30, 
1981. On May 9, 1981, respondent asked for an extension of time in 
which to file a petition for reconsideration. At first denied, the extension 
of time was subsequently granted and the respondent’s petition for re- 
consideration was served on complainant which filed a response thereto. 

Respondent raises several issues in its petition for reconsideration: 
first, it argues that complainant is not a proper party; second, that com- 
plainant failed to prove any damages; and third, that the railroad’s “neg- 
ligence” vitiated respondent’s warranty of suitable shipping condition. 

Insofar as concerns respondent’s argument that complainant is not a 
proper party, it is quite clear that respondent contracted with complain- 
ant, invoiced complainant for the subject load, and accepted payment 
from complainant for the load. Respondent is, therefore, not in a posi- 
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tion to argue that complainant is not the proper party to bring this ac- 
tion against it. C.f., J. C. Jackson & Sons, Inc. v. Far West Fruit Factors, 
Inc., 39 Agric. Dec. 720 (1980); and R. F. Taplett Fruit & Cold Storage 
Co. v. Chinook Marketing Co., 39 Agric. Dec. 1537 (1980), wherein the 
complaint against one of the co-respondents was dismissed because that 
respondent had no contractual relationship with the complainant. 

In making its claim that complainant has failed to prove its damages, 
respondent ignores the fact that the carload of lettuce was abandoned to 
the railroad. This fact clearly establishes a basis for damages. That com- 
plainant had a customer for the lettuce if it arrived in good condition is 
immaterial. Although there was no evidence submitted by either side af- 
ter the filing of the formal complaint, the facts in the record are consis- 
tent with a conclusion that complainant’s customer properly rejected the 
lettuce on arrival. Inasmuch as there is no evidence (nor even innuendo) 
in the record that complainant received payment from its customer, in 
whole or in part, we conclude that it did not. Our conclusions in the 
April 23, 1981, Decision and Order follow accordingly. 

Respondent's last contention is that, irrespective of its faulty packing 
of the lettuce in the piggyback car, the railroad’s “admitted negligence” 
with regard to the temperature of the car obviates its warranty of suit- 
able shipping condition. Respondent errs. First, the railroad specifically 
denied any negligence. Albeit true that the railroad did offer a compro- 
mise settlement, it is axiomatic in the law that such an offer may not be 
deemed an admission of liability. (See, Sternberger v. United States, 401 
F.2d 1012, 1018 (Ct. Cl. 1968): “An offer in settlement is ordinarily not 
admissible, for it is deemed to be an indication only of a desire for peace 
and not an admission.”) Thus, respondent’s argument, which is based 
upon its erroneous presumption that the railroad admitted liability, 
must be deemed to fail. The case cited by respondent in support of its po- 
sition (Bodine Produce Co., v. Cusumano Bros. Co., 37 Agric. Dec. 1569 
(1978) ) is not in point. In that case, the railroad clearly accepted partial 
liability, and there was no clear evidence, as there is here, of any ship- 
per’s negligence. Inasmuch as here, respondent’s negligence in packing 
the railcar is patent, it would be injudicious to hold it was not liable in 
damages to complainant which has the right to be made whole. 

Accordingly, it is found that the April 23, 1981, Decision and Order is 
supported by the evidence in the record and the law applicable thereto. 
The Petition for Reconsideration is, therefore, dismissed. 

The reparation awarded in our order of April 23, 1981, shall be paid 
within 30 days from the date of this order. 

Copies hereof shall be served upon the parties. 
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(No. 20,867) 


J. R. CORTES & Co. v. E. VEGA & SONS PRODUCE. PACA Docket No. 
2-5673. Order issued August 18, 1981. 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a hearing was set 
for February 20, 1981, at McAllen, Texas. Although the respondent was 
available, the complainant failed to appear at the hearing site. Since it 
did not appear, the Presiding Officer did not convene the hearing. Subse- 
quent to the time set for the hearing, the complainant met with respond- 
ent and agreed to a compromise settlement. The Presiding Officer was 
later informed of this agreement in a phone conversation with complain- 
ant. On July 7, 1981, complainant notified the Presiding Officer that re- 
spondent had defaulted on its settlement agreement. It then requested 
that the Department issue an order against respondent. 

It is the policy of the Department to dismiss complaints in situations 
where the parties agree to a settlement. See, e.g., Verde Farms Co. v. At- 
las Melon Co., 39 Agric. Dec. 1581 (1980). Having chosen to enter into 
an agreement with respondent, complainant is bound by its choice. If re- 
spondent defaulted on its agreement, complainant must find its forum 


in the courts. Accordingly, the complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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REPARATION DEFAULT DECISIONS — (RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 20, 868) 


THE GARIN COMPANY v. NORTH AMERICAN DISTRIBUTORS, INC. 
PACA Docket No. RD-81-162. Reparation of $29,762.95 with 
13 percent interest from November 1, 1980, awarded complainant 
against respondent in order issued August 19, 1981. 


(No. 20,869) 


GENERAL PRODUCE, INC. v. KEN THOMAS d/b/a KEN THOMAS PRO- 
DUCE. PACA Docket No. RD-81-195. Reparation of 
$2,980.50 with 13 percent interest from January 1, 1981, awarded 
complainant against respondent in order issued August 19, 1981. 


(No. 20,870) 


ABATTI PRODUCE, INC. v. T.W.A., INC. PACA Docket No. 
RD-81-196. Reparation of $11,652.50 with 13 percent interest 
from February 1, 1981, awarded complainant against respondent in 
order issued August 19, 1981. 


(No. 20,871) 


R. F. DONOVAN FARMS, INC. v. T.W.A., INC. PACA Docket No. 
RD-81-197. Reparation of $4,552.50 with 13 percent interest 
from December 1, 1980, awarded complainant against respondent 
in order issued August 19, 1981. 


(No. 20,872) 


BASIN POTATO v. CHIEF BRANDS OF TUSCALOOSA. | PACA Docket No. 
RD-81-199. Reparation of $10,165.25 with 13 percent interest 
from January 1, 1981, awarded complainant against respondent in 
order issued August 20, 1981. 


(No. 20,873) 


LET-US-PAK v. CHARLES G. HAUN d/b/a CHIEF BRANDS OF TUSCA- 
LOOSA. PACA Docket No. RD-81-200. Reparation of 
$1,077.50 with 13 percent interest from February 1, 1981, awarded 
complainant against respondent in order issued August 20, 1981. 
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(No. 20,874) 


GRATZ & UTTER v. HARTFORD BANANA Co., INC. | PACA Docket No. 
RD-81-201. Reparation of $35,696.05 with 13 percent interest 


from October 1, 1980, awarded complainant against respondent in 
order issued August 20, 1981. 


(No. 20,875) 
LET-US-PAK v. T.W.A., INC. PACA Docket No. RD-81-202. Rep- 
aration of $7,195.30 with 13 percent interest from February 1, 


1981, awarded complainant against respondent in order issued 
August 20, 1981. 


(No. 20, 876) 
KLEIMAN & HOCHBERG 
NORTH AMERICAN 


INC. a/tla YECKES-EICHENBAUM DIVISION v 
RD-81-202. 


DISTRIBUTORS, INC. PACA Docket No. 
Reparation of $7,125.00 with 13 percent interest 


from August 1, 1980, awarded complainant against respondent in 
order issued August 21, 1981. 


(No. 20,877) 


VEG-A-MIX v. THURSTON P. CANTRELL & DON R. BEASLEY d/b/a DELTA 
PRODUCE Co. PACA Docket No. RD-81-204. Reparation of 
$494.15 with 13 percent interest from January 1, 1981, awarded 
complainant against respondent in order issued August 21, 1981. 


(No. 20,878) 


RICHARD R. KOCH v. TOMMIES CELLO-PAK, INC. | PACA Docket No. 

No. RD-81-205. Reparation of $5,401.20 with 13 percent inter- 
est from October 1, 1980, awarded complainant against respondent 
in order issued August 21, 1981. 


(No. 20,879) 


RICHARD J. MORFITT d/b/a UNITED PRODUCE CO. v. WESTERN FRUIT, 
INC. PACA Docket No. RD-81-206. Reparation of $5,050.00 


with 13 percent interest from December 1, 1980, awarded com- 
plainant against respondent in order issued August 21, 1981. 
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(No. 20,880) 


CONSOLIDATED DISTRIBUTORS v. INDIANA HITCHING POST CorP. a/t/a 
HITCHING POST MKT. PACA Docket No. RD-81-207. —Rep- 
aration of $1,615.24 with 13 percent interest from November 1, 
1980, awarded complainant against respondent in order issued 
August 24, 1981. 


(No. 20,881) 


GEORGE KUROKI v. E. VEGA & SONS PRODUCE. PACA Docket No. 
RD-81-208. Reparation of $8,735.00 with 13 percent interest 
from November 1, 1980, awarded complainant against respondent 
in order issued August 24, 1981. 


(No. 20,882) 


GREEN VALLEY PRODUCE Co-OP. v. T.W.A., INC. | PACA Docket No. 
RD-81-209. Reparation of $10,440.90 with 13 percent interest 
from February 1, 1981, awarded complainant against respondent in 
order issued August 24, 1981. 


(No. 20,883) 


Myco v. T.W.A., INC. | PACA Docket No. RD-81-211. Reparation 
of $2,040.00 with 13 percent interest from January 1, 1981, 
awarded complainant against respondent in order issued August 25, 
1981. 


(No. 20,884) 


WELCH FRUIT SALES, INC. v. MID CITY PRODUCE. | PACA Docket No. 
RD-81-212. Reparation of $4,101.00 with 13 percent interest 
from December 1, 1980, awarded complainant against respondent 
in order issued August 25, 1981. 


(No. 20,885) 


BELRIDGE PACKING CO. v. NORTH AMERICAN PRODUCE DISTRIBUTORS, 
Inc. PACA Docket No. RD-81-213. Reparation of $675.00 
with 13 percent interest from June 1, 1980, awarded complainant 
against respondent in order issued August 25, 1981. 





MISCELLANEOUS 
Cite as 40 A.D. 1185 


(No. 20,886) 


CASILLAS BROTHERS, INC. v. ROMI EXPoRT. PACA Docket No. 
RD-81-214. Reparation of $35,522.60 with 13 percent interest 
from October 1, 1980, awarded complainant against respondent in 
order issued August 25, 1981. 


(No. 20,887) 


TOMATOES, INC. v. NEW JERSEY TOMATO Co., INC. | PACA Docket No. 
RD-81-215. Reparation of $11,454.00 with 13 percent interest 
from February 1, 1981, awarded complainant against respondent in 
order issued August 26, 1981. 


(No. 20,888) 


Post & TABACK, INC. v. A. C. PRODUCE, INC. PACA Docket No. 
RD-81-216. Reparation of $14,022.00 with 13 percent interest 
from January 1, 1981, awarded complainant against respondent in 
order issued August 26, 1981. 


(No. 20,889) 


RAVARINO PRODUCE Co., INC. v. THE SALAD CO., INC. PACA Docket 


No. RD-81-217. Reparation of $16,896.83 with 13 percent in- 
terest from September 1, 1980, awarded complainant against re- 
spondent in order issued August 26, 1981. 


(No. 20,890) 


BENANDI PRODUCE Co., INC. v. WAYNE CUSIMANO, INC. PACA Dock- 
et No. RD-81-218. Reparation of $9,928.00 with 13 percent in- 
terest from February 1, 1981, awarded complainant against re- 
spondent in order issued August 26, 1981. 


(No. 20,891) 


WHITEFORD PACKING CO., INC. v. MICHIGAN FROSTED FOODS 
Co. PACA Docket No. RD-81-219. Reparation of $3,000.00 
with 13 percent interest from August 1, 1980, awarded complain- 
ant against respondent in order issued August 27, 1981. 


(No. 20,892) 


GENBROKER CORPORATION d/b/a GENERAL BROKERAGE CoO. v. SUN HONG 
Wo Propucek, INC. PACA Docket No. RD-81-220. Repara- 
tion of $104.00 with 13 percent interest from December 1, 1980, 
awarded complainant against respondent in order issued August 27, 
1981. 
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Cite as 40 A.D. 1186 


(No. 20,893) 


SEFERINO VALDEZ v. GREAT WESTERN PRODUCE, INC. PACA Docket 
No. RD-81-221. Reparation of $2,834.50 with 13 percent inter- 
est from February 1, 1981, awarded complainant against respond- 
ent in order issued August 27, 1981. 


(No. 20,894) 


WASHINGTON FRUIT GROWERS, INC. v. PHILIP BALSAMO Co. PACA 
Docket No. RD-81-222. Reparation of $20,484.75 with 13 per- 
cent interest from January 1, 1981, awarded complainant against 
respondent in order issued August 27, 1981. 


(No. 20,895) 


MAGLIO & COMPANY v. B. CIANCIOLO INC. PACA Docket No. 
RD-81-223. Reparation of $18,444.50 with 13 percent interest 
from October 1, 1980, awarded complainant against respondent in 
order issued August 28, 1981. 


(No. 20,896) 


SIGMA PRODUCE Co., INC. v. TOMATOES INC. PACA Docket No. 
RD-81-224. Reparation of $79,420.00 with 13 percent interest 


from April 1, 1981, awarded complainant against respondent in 
order issued August 28, 1981. 


(No. 20,897) 


NAPLES TOMATO GROWERS, INC. v. TOMATOES INC. | PACA Docket No. 
RD-81-225. Reparation of $16,350.00 with 13 percent interest 
from February 1, 1981, awarded complainant against respondent in 
order issued August 28, 1981. 


(No. 20,898) 


KURT VAN ENGEL COMMISSION Co., INC. v. B. CIANCIOLO, INC. PACA 
Docket No. RD-81-226. Reparation of $33,209.55 with 13 per- 
cent interest from January 1, 1981, awarded complainant against 
respondent in order issued August 28, 1981. 


(No. 20,899) 


OLD BELL INC. v. THE CONNECTICUT CELERY CO. PACA Docket No. 
RD-81-227. Reparation of $3,264.00 with 13 percent interest 
from October 1, 1980, awarded complainant against respondent in 
order issued August 31, 1981. 





MISCELLANEOUS 
Cite as 40 A.D. 1187 


(No. 20,900) 


MURAKAMI FARMS INC. a/t/a MURAKAMI PRODUCE CO. v. THE CONNECTI- 
CUT CELERY CO. PACA Docket No. RD-81-228. Reparation 
of $10,837.50 with 13 percent interest from April 1, 1981, awarded 
complainant against respondent in order issued August 31, 1981. 


(No. 20,901) 


SUNLIGHT TOMATO Co., INC. v. THE CONNECTICUT CELERY CO. PACA 
Docket No. RD-81-229. Reparation of $9,520.00 with 13 per- 
cent interest from February 1, 1981, awarded complainant against 
respondent in order issued August 31, 1981. 


(No. 20,902) 


BIANCHI & SONS PACKING Co. v. VEGA & SONS PRODUCE. PACA 
Docket No. RD-81-230. Reparation of $6,697.80 with 13 per- 
cent interest from October 1, 1980, awarded complainant against 
respondent in order issued August 31, 1981. 


MISCELLANEOUS REPARATION DEFAULT (RD) ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 20,903) 


BRADLEY J. FISHER v. ACTON CO., INC. a/tia GORDON Foops. PACA 
Docket No. RD-81-165. Order issued August 18, 1981. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent failed to 
file a timely answer. However, prior to the issuance of a Default Order, 
respondent filed a motion to reopen the proceeding after default and al- 
low the filing of an answer pursuant to section 47.25 of the Rules of 
Practice (7 CFR 47.25 (e) ). 

The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time, and that good rea- 
son has been shown why the relief requested in the motion should be 
granted. Mendelson-Zeller Co. v. United Fruit Distributors, 16 A.D. 790 
(1957). Accordingly, respondent’s default in the filing of an answer is set 
aside and the proposed answer submitted by respondent is hereby 
ordered filed. 
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(No. 20,904) 


DAN E. FRIESEN v. VEGAS VILLAGE SUPER MARKET, DIVISION. of VEGAS 
VILLAGE SHOPPING CORP. PACA Docket No. RD-81-112. Order 
issued August 18, 1981. 


ORDER VACATING DEFAULT ORDER and STAYING PROCEEDINGS 


In this reparation proceeding brought pursuant to the Perishable Agri- 
cultural Commodities Act 1930, as amended, (7 U.S.C. 499a et seq.), a 
timely complaint was filed on February 3, 1981, and, although it was 
served on respondent by certified mail on March 16, 1981, respondent 
failed to file a timely answer thereto. Therefore, pursuant to section 
47.8 (d) of the Rules of Practice (7 CFR 47.8 (d) ), a default order was is- 
sued on June 1, 1981. On June 15, 1981, the Department received notifi- 
cation that respondent had, on April 6, 1981, filed a petition under 
Chapter 11 of the Bankruptcy Code (11 U.S.C. 1101 et seq.). Such a fil- 
ing, pursuant to section 362 of the Bankruptcy Code (11 U.S.C. 362), 
automatically stays these proceedings. Consequently, we were without 
power to issue the June 1, 1981, Default Order. It is, therefore, hereby 
vacated. 

These proceedings are stayed until such time as we are provided with a 
further order of the Bankruptcy Court. 





CUMULATIVE SUBJECT INDEX 
JANUARY—AUGUST 1981 


AGRICULTURE MARKETING ACT OF 1937 
AGRICULTURE DECISIONS 


INTERIM RELIEF 


Petition denied without prejudice 


AGRICULTURE MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 
PREPARATION AND DELIVERY 
Of steak prepared with non-conforming meat product 
Fraudulent packing of non-conforming meat product 
SANCTION 


Withdrawal and denial of meat grading and acceptance services 
for: 


UHC esr ante IS Be Ste ecg Or aac eh cia otk ach air one a kate ane ee 1074 
2 months — Consent 

3 months — Consent 

CONS Se oes nat ee ARR ee ieee eel mere eed nee eevee 529 
TR POMS O NID 85a ayericdicecce a ty vig de Race meres ele oe oan Sicae eV alaee kanes 1074 
1 year — Consent 

ROEM 2 cei arias donate wx'echn 1 casa bl urna here wes ew he enh a Pa ana ined ed cata eee ean 


STAY ORDER 


Imposition of sanctions stayed pending final determination on 
appeal or upon entry of final settlement agreement 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 
DISMISSAL 
On motion of complainant 
ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


ANNUAL FEE 


Failure to pay 
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ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


ANNUAL REPORT 
Failure to file 
Ordered to file promptly 
BREEDING 
Maintenance of identification for breeding dogs 
CIVIL PENALTY 
Of $100.00 
Of $150.00 — Consent 
RPE et IO) ROTABENNG 6.6 FF Gk ko os hp SANS BO Reed, EERE CES RUE 
Of $500.00 686, 690 
ESA 00 = CORBET ie sti inca e SSF ard wae me @ olomern wD Glan wine nce iene 914 
DEALER 
Selling for compensation without a license 
DISMISSAL 
By joint motion of the parties 
On motion of complainant 
With prejudice 
HOUSING FACILITIES 
Failure to feed wholesome food to animals 


Pauuve tokeep Clean And GAnitiZed 6 iv 65 o a sees dre ote Gleave ee ae Be wwe 9, 13, 690 


Failure to keep water in receptacles clean and sanitary 


Failure to make premises available for inspection 
Failure'to provide adequate Ventilation: \:...4.5.5.60.644. opm sce edie orev raw etre 9, 690 
Failure to provide suitable drainage for excess water 
Housing animals in cages with insufficient space 
LICENSE 
File application renewal timely 
Voluntary withdrawal of 
PURCHASING OR REGAINING CUSTODY 


Of animals without notifying APHIS 
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ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


REMAND ORDER 
Vacating default 
RESEARCH FACILITY 
Failure to register as 
SAFETY HAZARDS 


Failure to allow sufficient distance between animals and viewing 
public 


STANDARDS AND REGULATIONS 


Failure to comply with .... 9,10, 214, 221, 530, 531, 686, 688, 690, 
914, 915, 1092, 1093 


SUSPENSION OF LICENSE 


For 10 days and thereafter until delinquent reports are filed and 
delinquent fees are paid 


For 30 days and thereafter until in compliance with the Act 


For 60 days 


For 90 days and thereafter until in compliance with the Act . 


EGG RESEARCH AND CONSUMER INFORMATION 
AGRICULTURE DECISIONS 
RULING ON CERTIFIED ISSUE 
The procedural changes of the amendatory legislation should be 


retroactively applied to violations occurred before the 
1980 amendments 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 

DISMISSAL 

RtRIOMOnG DOLWERI CNG PAPULES 6. 4. s:tih xisycnw eceaune «weld G1 eee Seale 
INSPECTION SERVICE 

Indefinite withdrawal of, held in abeyance .. 

Suspension of withdrawal 

Withdrawal — one year 


Withdrawal — one year, held in abeyance . 
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FEDERAL MEAT INSPECTION ACT—Cont. 
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PAGE 
INSPECTION SERVICE—Cont. 


OV DINER EL Wy el aa BRNO VO ALB 0556/5 bs cass aca ea jaian FasL ENR GUM Gree Rann Mia Tale ace tore 1100 

Withdrawal, indefinite 17, 223, 541 
PREPARATION, SALE & TRANSPORTATION 

Of adulterated meat food products 

Of ground beef adulterated with added water 

Of sausage adulterated with an industrial chemical, imidazole 

Of sausage containing a prohibited substance 
REMAND ORDER 

Case referred back to ALJ for further proceedings 


SANCTION 


Withdrawal of inspection service for one year 


Withdrawal of inspection service for three years 15, 1100 
Withdrawal of inspection service for one year, held in abeyance ............... 
Withdrawal of inspection service indefinitely 
Withdrawal of inspection service indefinitely, held in abeyance 

STAY ORDER 
Pending judicial review 

HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 

CIVIL PENALTY 
Of $300.00 — Consent 
Of $450.00 — Consent 
Of $500.00 — Consent 
Of $600.00 — Consent 
Of $1,000.00 
Of $1,000.00 — Consent 
Of $1,250.00 — Consent 
Of $1,500.00 — Consent 


ROR TIN casa sea. ais iia leigh er ees iia Sn dete Bw Laois AI 





CUMULATIVE SUBJECT INDEX 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


CIVIL PENALTY—Cont. 

Of $2,000.00 

Of $2,000.00 — Consent 

Of $3,000.00 — Consent 

ESE OOOO = Consent aioe. s iiies: 3.x 'e ers lei se spene. uo 3 epee oe ee ee eed aa 2 
COURT DECISIONS 


U.S. District Court, Middle District of Tennessee, Columbia Di- 
vision. Motion for preliminary injunction denied — De- 
claratory judgement — Case disposed 


U.S. Court of Appeals, 6th Circuit, affirms Secretary's order ................. 
DISMISSAL 
As to one respondent 33, 256, 25 
AB LO CWO FOS POMUON IG sie: vied Riek Seed Niece os dee ae em ase : 
On motion of complainant 
Sored horse, failure to prove 
With prejudice 
DISQUALIFICATION 
From showing or exhibiting horses . . . . 29, 33, 45, 226, 244, 249, 254, 543, 701, 1102 


From judging or managing horse show/exhibition/auction 29, 33, 45, 226, 244, 
249, 543, 701, 1102 


PETITION TO MODIFY ORDER 
Denied 
SANCTION 


One year disqualification 29, 33, 226, 254, 701, 1102 


Thirty month disqualification 
Three year disqualification 
SORED HORSE 


Showing and exhibition of 29, 30, 32, 33, 43, 45, 226, 251, 254, 256, 261, 
543, 929, 930, 1102 


STAY ORDER 


Pending judicial review 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
ACCOUNTS AND RECORDS 


Fully and correctly disclose all transactions .. . 54, 61, 63, 70, 72, 75, 80, 99, 100, 308, 
315, 331, 338, 547, 557, 561, 564, 567, 


Incomplete or incorrect . 
ACCOUNTS OF SALE OR PURCHASE 
Failure to show true and correct weight and/or prices ..... 70, 72, 327, 561, 564, 567, 
736, 775, 950, 952, 1106 
Failure to show true name of purchaser ... . 
Untrue or incorrect 2. 327,557, 561, 564, 567, 736, 772, 7 
940, 9438, 952 
BONDING REQUIREMENT 
Violation of 49, 51, 57, 59, 69, 75, 88, 89, 101, 772, 734, 
770, 777, 936, 956, 1126 
CHECKS OR DRAFTS 


Failure to honor . . 


Issuing drafts for payment without prior express 
agreement 


Insufficient funds .... 49,54, 61, 63,67, 75,91, 92, 98, 100, 303, 313, 314, 321, 331, 
333, 336, 338, 341, 345, 349, 547, 724, 938, 949, 954, 1104, 1126 

IVIL PENALTY 

Of $250.00 


Of $500.00 59, 70, 306, 779 


STAI AS: osc Geb: cb. be be. Go BOE WOODED Redd nd DRA OS Daw een 936, 1120 


Of $1,000.00 

Of $2,000.00 

Of $2,500.00 . 
Of $3,500.00 

Of $3,750.00 

Of $5,000.00 

Of $5,625.00 .... 


Of $7,500.00 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


PAGE 
CIVIL PENALTY—Cont. 


Of $25,000.00 327, 950 
Of $270,000.00 

COMMERCIAL BRIBERY 
Evidence not supporting charges . . 

CONSIGNMENTS 
Complainant acting as agent only (Reparation) 


Consigning own livestock and repurchasing it on a commission 
or agency basis .. . 


Permitting employee to engage in business as a dealer or market 
agency during sale at stockyard where employee is em- 
ployed 


Permitting purchase of consigned livestock for own account 


Permitting purchase of consigned livestock for speculative re- 


Purchasing livestock from consignments for own account 


Purchasing livestock from consignments at market agency while 
employed to perform duties at market agency’s auction 
sales ... 


CONTRACT TERMS 
Failure to comply with 

COUNTERCLAIM (REPARATION) 
Dismissed 

COURT DECISIONS 
U.S. Court of Appeals, 5th Circuit, affirms Secretary's order 
U.S. Court of Appeals, 9th Circuit, affirms Secretary’s order ... 
U.S. Court of Appeals, 9th Circuit, reversal of Secretary’s order 


U.S. District Court, Eastern District of Michigan, Southern Di- 
vision, affirms Secretary’s order 
U.S. District Court of Kansas, Memorandum and Order, affirms 


Secretary's Order 


U.S. District Court, M.D. Pennsylvania, Memorandum and 
Order... .. 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


DEALER 


Accounts and records, fully and correctly disclose all transac- 
tions 61, 63, 75, 82, 
938, 952, 1106 


Accounts of sale, untrue or incorrect 
Buying or selling livestock for account other than employer 
Collecting on the basis of false or incorrect weights 


Converting funds advanced by others for purposes other than 
the purchase of livestock 


Corporate dealer financing individual dealer 

Deceptive pretense, fraud, deceit 

Deposits of shippers’ proceeds to be made promptly ............ 00.0000 eee aee 82 
Failure to charge or collect or to follow rate schedule 

Failure to disclose true ownership of livestock 

Failure to honor checks . 


Failure to maintain adequate bond 
734, 770, 1126 


Failure to pay and/or failure to pay when due 310, 314, 321, 938, 1104, 1126 


Failure to reimburse agent in full (Reparation) ................0.0 ce eee ee OVO 
BMS TON AN g gryoit Salo Aeros ths Bab Pavey hooded. pe smecas Ba Pa a nw 82,952, 1106 
Guarantee of price in consignments 

Insufficient funds checks 61, 63, 67, 75, 310, 314, 321, 938, 1104, 1126 
Maintenance of shippers’ proceeds account 

Misrepresenting method used to purchase or sell livestock 

Operating while insolvent 

Paying sellers on the basis of false or incorrect weights 


Purchasing livestock from consignment for own speculative ac- 
count 


Scales, improper operation of 82,952, 1106 


Scale tickets, untrue or incomplete 82,952, 1106 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
54, 70, 72, 80, 82, 
, 100, 300, 327, 
5, 547,557, fal, 
779, 940 


Accounts of sale, failure to show true name of purchaser 557, 940 


Charging yardage fee to sellers BAT 
Collecting on the basis of false or incorrect weights ................ 70, 72, 82, 327 


Consigning own livestock and repurchasing it on commission or 
SEP C Gi ARIS: ois 5 ON GEER ect rasta re Win ceeded ee SR ns La aoa 70 


Deceptive pretense, fraud, deceit 


Deposits of shippers’ proceeds to be made promptly 65, 80, 82, 94, 33: 


Failure to charge or collect or to follow rate schedule 
Failure to deliver in accordance with contract .... 
Failure to disclose true ownership of livestock 
Failure to maintain adequate bond 


Failure to pay consignors net proceeds with checks drawn on 
shipper’s proceeds account 


Failure to pay and/or failure to pay whendue ... 49, 54, 91, 92, 98, 100, 303, 
336, 345, 349, 547, 724 


Failure toremit whendue ...... 65, 94, 333, 547 


Failure to repay money held on account for livestock contracted 
but undelivered 731 


False or misleading representation of purchase prices ...............00200055 731 


BUGS: WOH oii. 6 isd env oR 2 ene Whew Oke bwie 6 wee wieatere rmrmteree ate aie ewes 82 


Insufficient funds checks 49, 54, 91, 92, 98, 100, 303, 333, 
7 


336, 345, 349, 547, 724 
Invoices/billings, false or incorrect , 945, 947 
Issuing drafts for payment without prior written agreements 

Maintenance of shippers’ proceeds account 65, 80, 82, 333, 547, 58 


Misrepresenting method used to purchase or sell livestock 


Misuse of shippers’ proceeds 
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DEALER AND MARKET AGENCY—Cont. 


Operating while insolvent 54, 80, 92, 98, 100, 308, 333, 
336, 345, 347, 547 


Permitting employees to engage in business as a market agency 
or dealer at stockyard during sale which employee is 
employed 


Permitting employees to purchase livestock for their own ac- 
count 


Permitting employees to purchase livestock from consignment 
for resale for their own speculative account 


Purchasing livestock from consignment for own speculative ac- 
count 


Purchasing livestock from consignments at market agency while 
employed to perform duties in connection with the auction 


sales 
Scales, improper use of 
Scale tickets, untrue or incomplete 
Untrue or incomplete accounts of sale 
Using net proceeds for own purposes 
DISMISSAL 


AS TOONORERPONGENE a. 6 aims dob gee ac nlererai ac a Si Reid wha Rle hw Eabwlgp ane ELS eH AN 92 


Both complainant and respondent acted wrongfully (Reparation) 


Evidence did not support charges 

Failure to establish position 

Of interlocutary appeal 

Of counterclaim (Reparation) 

OR ODIO OF COMMDIANIOING 64 si 66 6 iced nd doh eRe BEF Ch RR 92, 104, 9% 

UN TRON IOS UN OE 5:2 25 coves sacs lid ghee GCs reauae BLS aR AN A av SAG. RAND pa 9E 
EX PARTE NUNC PRO TUNC ORDER 

Modifying effective date of consent order ....... 0.00.0 cece cece ee eee eens 96 
FALSE OR INCORRECT WEIGHTS 


Billing and/or collecting on the basis of 70, 72, 82, 327, 
561, 564, 567, 736, 
775, 952, 1106, 1127 
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PAGE 
FALSE OR INCORRECT WEIGHTS—Cont. 


Issuing invoices, accounts of sale and/or scale tickets showing 70, 72, 82, 
327, 561, 564, 567, 
736, 775, 952, 1106 
Paying on the basis of 
Selling on the basis of 
Weirhing livestock on the basis Of < ..0.6: 66.0 oscn sis scides veseis cape eye ous «ols 82, 736, 1106 
GRATUITIES 
Cease and desist from giving 
IMPROPER PRACTICES 


Allowing market agency or dealer to participate in packer opera- 


Allowing market agency or dealer to purchase livestock re- 
quirements while purchasing livestock for competitive 
packers 


Corporate dealer financing individual dealer 


Dealer, buying or selling livestock for account other than em- 
DBCS i eh ern het ee res 


Dealer, failure to reimburse agent (Reparation) . . 
Engaging in activity endangering trust interest of sellers .................... 3 


Engaging in business as a packer while operating as a dealer or 
market agency 


Guarantee of price in consignments 
ESTE PEE OIUOUS DO UITIONIES 2 5:56. Ns SiAaiue at cela ee eles et ale: wm ota te ales eiarete arte : 
Permitting purchase of consigned livestock for own account 
Purchasing livestock from consignment for own account 
INSOLVENCY 


Current liabilities exceed current assets 51, 61, 70, 80, 92, 310, 331, 
333, 336, 338, 347, 938 


Suspension of registration while insolvent 54, 61, 63, 67, 70, 80, 98, 100, 
303, 314, 321, 333, 336, 338, 345, 
547, 560, 938, 1104 
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INVOICES 


Failure to show true and correct name of purchasers .. . 315, 557, 561, 564, 567, 775, 
940, 947 


False and/or incorrect 70, 72, 82, 557, 561, 564, 567, 772, 736, 775, 
940, 947, 1106 


JURISDICTION (REPARATION) 
Established 
MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
tions 315, 338, 560, 561, 
564, 567, 736, 775, 949 


Assisting persons to obtain money from purchasers by false or 
deceptive pretenses 


Collecting on the basis of false or incorrect invoices or account- 

736, 775 
Deposits of shippers’ proceeds to be made promptly 86, 315, 338 
Failure to maintain adequate bond 
Failure to pay when due 
Failure to remit when due 
BRAWOIV ERIN 75255, 50 s0'h cc bin Reis HHO R Odie age arahdnt gene ae Ee POO o Oe en 


Invoices, failure to show true and correct name of purchasers 


564, 567, 775 
Issuing insufficient funds checks ............. 0.0000 cece eee. . 338, 949, 954 


Issuing untrue or incorrect accounts of sale/invoices/scale tick- 


Maintenance of shippers’ proceeds account 86, 315, 338 


MbkING Pravuitous PAYMENTS ...2.655 ou oe cas 655 oa weeds 440 00 oaews Oded we eEO 


Misrepresenting method used to buy or sell livestock 561, 564, 567, 
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MARKET AGENCY—Cont. 


Obtaining money from purchasers by false or deceptive pre- 
tenses 


Permitting purchase of consigned livestock for own account 
Scales, failure to have tested to insure accurate weights .................0.00. : 
Scales, failure to operate in accordance with regulations ..................... 
Scale test reports, failure to file 
MISREPRESENT ATION 
Deceptive pretense, fraud, deceit , 77, 561, 564, 567, 775 
DE CER: cialicre dha ra fara ‘ceserd 4s OO 'y Oe ecete ale anette re tiene Woe ete rare 70, 82 
Of method used to purchase or sell livestock 70, 72, 77, 561, 564, 567, 
Of origin or place of purchase of livestock 561, 564, £ 
Of purchase price of livestock 
NET PROCEEDS 
Failure to remit 
Failure to pay with checks drawn on shippers proceeds account 779 
Using TONGS TOr OW PULOSES: . ioiak oka LS ae eek cine coe eee ee 547 
PACKER 


Allowing market agency to participate in packer opera- 
COT od oa's Sadia bold de DA LEST aR Sd Tecak Onaie aga ee ae eae ee ea 331 


Allowing market agency or dealer to purchase livestock re- 
quirements while purchasing livestock for competitive 
packers 


Combining or “pooling” livestock purchases with other agencies........... 312, ¢ 
Deceiving or defrauding sellers 

Dissipating funds required to be held in trust 

Engaging in activity endangering trust interest of sellers ................045- 331 
Failure to comply with payment provisions ............. 0c eee cece eee ees 355 
Failure to maintain adequate bond 69, 89, 101, 322, 324, 352, 777, 936 
Failure to operate independently . . 312, 318 


Failure to pay or failure to pay when 85, 92, 100, 312, 318, 341, 555, 1120, 1124, 1127 
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PACKER—Cont. 
Failure to hold in trust, funds required to be held in trust 
Issuing false or incorrect accounts of purchase or invoices 772, 950 
Teauinig Insutlicient funds CHECKS: 9:5. jerersa wih nase weiss en aces 92, 331, 341 
Making undue or unreasonable preferential payments 
Operating as a dealer or market agency 
Operating while insolvent 


Paying sellers on the basis of false or incorrect invoices or ac- 
CEA S for06 5.0 EE Se OREO eRe I et arene Oh 772, 950, 1127 


Scales, failure to operate in accordance with regulations 
PAYMENT 

Failure to comply with payment provisions ................004. 

Issuing drafts for payment without written agreement 

Preferential, making undue or unreasonable 
PETITION TO REOPEN/REHEAR/RECONSIDER 

Denied Ee Ee Cee OR iC ea Ie 
PURCHASE PRICE 

Failure to bill for actual weights or prices 

Failure to disclose actual 


Failure to pay 61, 63, 312, 314, 318, 321, 336, 345, 363, 555, 938, 1104 


Failure to pay whendue .... 49, 54.61, 63, 67, 75, 85, 91, 92, 98, 100, 303, 310, 341, 
345, 547, 555, 560, 724, 938, 949, 954, 1104, 1120, 1124, 1126 


NTRS ON SCORLOCL - 55.5 vis 40S, Sckch 6 @ a slrenl se. &. scars wes aiei'e as, Mee eso eeeresce 945 
False or misleading representation of 
RESALE (REPARATION) 
Prompt 
RATE SCHEDULE 
Failure to follow 
SCALES 
Failure to file test reports 
Failure to operate in accordance with regulations 


Failure to test to insure accuracy 
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Agriculture Decisions—Cont. 
PAGE 
SCALE TICKETS 


Showing false or incorrect prices .......................561, 564, 567, 736, 950 
Showing false or incorrect weights ........... 70, 82, 561, 564, 567, 736, 950, 1106 
SHIPPERS’ PROCEEDS ACCOUNT 
. 65, 80, 82, 86, 94, 333, 338, 547, 55 


65, 80, 82, 86, 94, 315, 


33% 
547, 55 


3, 3: 
7, 


Failure to remit when due 65, 94, 333, 338, 5- 
Maintenance of 65, 80, 82, 86, 315, 333, 338, 547, 557, 
Misuse of 
SUPPLEMENTAL ORDERS 
Deficit in custodial account eliminated 104, 105, 337, 783, 1129 
In compliance with bonding requirements 105, 357, 552, 784 
No longer insolvent 357, 1129 
Suspension terminated ... + eis. ae ae 
SUSPENDED AS A REGISTRANT 
Until custodial account is in balance 
Until in full compliance with bonding requirements . . . . 51,57, 88, 308, : 


Suspension for: 


7 days and thereafter until in compliance with bonding re- 
RPTL gop. ou ace ecsmes Var matakine Geka tere tara erere 


14 days 


14 days and thereafter until solvent and/or deficit elimi- 
nated 80, 94, 321,557, 1104 


14 days and thereafter until solvent, deficit eliminated and 
in compliance with bonding requirements 


21 days and thereafter until in compliance with bonding re- 
GuiPrerients So ee SS Ph ek rt el ena 


21 days and thereafter until solvent and/or deficit 
eliminated 
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SUSPENDED AS A REGISTRANT—Cont. 
30 days and thereafter until solvent and/or deficit eliminat- 
303, 547 
BOOMS) SP Nr tee Ar me ie a vat ile, As, inn, ah alee eles apereLe 2a foo ee ae 954 


45 days and thereafter until solvent and/or in compliance 
Wilh DONGINE TOGUIEMONIS . .os655.50da occ ek Me ees Chea ce ee one 


RON Socse iictecsarig tens so ation es wn) Sere BCI TN FT oe OR ts Tae he eg eG 91 
60 days and thereafter until solvent 63, 70, 100 
90 days 

1ZO days and tnsrearter UNL BGIVENt ».v.h cece ii vie ee NS a es 938 


140 days and thereafter until solvent and/or deficit elimi- 


UTI 0 Sock airs Seanad Daal SIRES eee eat OR Oe Oo a uae eee ee 
RIOT esc oo ERR hens eda Tia ete NEE find RIO ence ere ete 731 


BO MIQRUNS: «5-2 wissen ee SARA SA ce AG od ROD See Re oe Oe en ee ee 


1 year and thereafter until solvent 
ili Ne ce that oh octet ns ieee ie Vine a ee ee 72 
TRUST FUND 
AMES LO TIBI POCMIFOO EUNOS i550 S856 1s vie bees ae SRO Vater hae 726 
Dissipating funds required to be held in trust 
TRUST INTEREST 
Endangering of 
UNFAIR AND/OR DECEPTIVE PRACTICES 


Combining or “pooling” livestock purchases with other agencies........... 312,318 


Consigning own livestock and repurchasing it on a commission 
GE ROENCY CABS 5 noch ities anaes TO SIR OA da eee at oon cae 70 


Engaging in practice for the purpose of deceiving or defrauding 
sellers of livestocks 
Engaging in scheme to artificially inflate price of livestock pur- 
chased Ona CoMMInSION OF AGENCY DABIG « ..6<.. ois oc hos wee wie aise daiak 70 
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UNFAIR AND/OR DECEPTIVE PRACTICES—Cont. 


Entering into agreement for the purpose of obtaining money 
from the purchasers of livestock by false or deceptive 
practices 


Entering into agreement resulting in false or misleading repre- 
sentation of purchase prices of livestock 


Failure to conduct operations independently of and in competi- 
tion with other packers/dealers/market agencies .................. 312, § 


Failure to disclose true ownership of livestock 70, 72, 77, 88, 


Misrepresenting method used to obtain ownership of livestock 
561, 564, 567, 


Obtaining money from purchasers of livestock by false or decep- 
RU RE cig C44 OG Mig a's Coral cea n eae wba sree 561, 564, 567, 


WRONGFUL ACTS 


Failure to secure health inspection for sheep (Reparation) 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


ABNORMAL DETERIORATION 
Lack of proof of 
ACCEPTANCE OF COMMODITY 
By diversion 
By reselling without agreement between the parties 
By reshipping to another buyer 
By unloading 
Liability for purchase price 
Liability for reasonable value 


Notice of rejection to broker does not constitute notice 
signor 


Untimely rejection 
Without complaint 
ACCORD AND SATISFACTION 


Acceptance and cashing of check 
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BROKER 


“Accommodation Advance” remitted to shipper — shipper to re- 
imburse any amount uncollectable 


Action as, failure to prove 
Breach of duty, failure to prove 
Guaranty of payment, failure to prove 
Liable for purchase price 
CAUSE OF ACTION 
Failure to state 
COMPLAINT 
Dismissal of 
Untimely filed 
CONSIGNMENT 
Established 
Failure to prove 
Failure to provide adequate accountings of 
CONTRACT 
Absence of 
Agreement to extend credit, failure to prove .... 
Alleged breach of, failure to give notice of 
Breach of: 
as to contract term 
as to delivered quality 
as to good condition on arrival 
failure to accept produce 
failure to deliver timely .. . 
failure to deliver properly loaded car 


failure to pay purchase price 


PAGE 


436, 1176 


failure to prove 139, 148, 152, 158, 410, 423, 424, 
, 433, 445, 820, 824, 858, 997, 1166 


failure to provide transportation 
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PAGE 
CONTRACT—Cont. 


Conditional, failure to prove 
Contractual obligation, fulfilled 
Existance of 625, 1002 
Existance of, failure to prove aces bens Bae Oe: bee 
Grade specification, not established 
Impossibility of performance 
Modification of, established 
Outright sale, liable for purchase price 
Price error, failure to prove 
Price, failure to pay 
Price, failure to pay promptly .... 
Price, no meeting of minds 
Pro rata distribution ... 
Special provisions of, failure to prove 
CONTRACT DESTINATION 
F.0.b. sale 
Not agreed upon 


Seller not responsible for condition of produce beyond point of 
contract destination 


CONTRACT TERM 
Absence of . 
Alleged modification of, proof sustained 
Existance of, failure to prove 
F.0.b. sale, proof sustained wach. c GEG 2000 
“F.o.b. shipping point sale” 1166 
Guarantee against losses due to rejection 
Meeting of minds as to... 
Misunderstanding of 


“Open” billing basis 
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PAGE 
CONTRACT TERM—Cont. 


Seller not responsible for non-delivery or delay due to conditions 
beyond sellers control 


Tomatoes “U.S. 2-3 color on arrival” 


CORPORATE CHANGE 


Change in management control of corporation does not relieve 
new management of corporation’s prior debts ...............0 cee eee 979 


COUNTERCLAIM 
Admission of liability 
Contingent on complainant prevailing in its complaint 
Dismissal of 117, 137, 139, 407, 410, 436, 813, 834, 972, 1160, 1172 
Failure to establish allegations 
Failure to state cause of action 
For brokerage fees, allowed 
ROP eamngre OWAMNOd 6.4455 Rae oo be Salg oa as AES a dis RE ee ee 800, 847 
For overpayment, awarded 
COURT DECISIONS 


Supreme Court of the United States — U.S. Court of Appeals, 
5th Circuit. Petition for a writ of certiorari, denied .................... 594 


CROP SHORTAGE 
Impossibility of performance 
Pro rata distribution 

DAMAGES 


Determined between unpaid contract price and market 
price 

Failure to deliver properly loaded car 

Failure to deliver timely 

Failure to establish 

Failure to ship specified produce as stated in contract 


Failure to ship in suitable shipping condition 


Freezing injury in transit 





CUMULATIVE SUBJECT INDEX 1209 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 


DAMAGES—Cont. 
Lettuce, excessive bugs 
Wrongful rejection 
DEFAULT 
Withdrawal of answer 
DELIVERED SALE 
Buyer not responsible for produce at shipping point or in transit 
Failure to prove 
DELIVERY 
Failure to deliver on specified dates . . 
Failure to meet good standard of 
Impossibility of performance 
DISMISSAL 
Amount of damages exceeds balance due of the purchase price 
Burden of proof 
Complainant failed to establish itself as real interested party 
Complainant filed lawsuit in subject case 
Failure to state cause of action 
Failure to prove claim 
Lack of jurisdiction 
No violation of the act 


Of petition for reconsideration 


Of portion of complaint — settlement 


Settlement between parties 

Value of potatoes set at cost of freight 
DIVERSION 

Constituting acceptance 
DUMPING 


Failure to obtain certificate 
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PAGE 
FAILURE TO PAY & FAILURE TO PAY PROMPTLY (DISCIPLINARY) 


Denial of application for license . . . 
Publication of the facts 109, 392, 596, 790, 961, 1131 


Revocation of license 106, 107, 384, 385, 387, 389, 390, 396, 595, 599, 
604, 785, 786, 789, 794, 960, 1130, 1154 


Suspension of license 
F.0O.B. SALE 
Acceptance final, contract term 
Breach of warranty, failure to deliver properly loaded car 
Breach of warranty, failure to prove 
PBUUTOTO DVOVE BERING oo. 6. Seg bre oS aay oa Vw oe eer wie ana le ote enor ee 139 
Freezing injury in transit, buyer liable 
Normal transportation, failure to prove 130, 410, 425 
Proof of, sustained 1000 


Seller not responsible for condition of produce beyond contract 
destination 


Suitable shipping condition 430, 433, 820, 847 


Suitable shipping condition warranty, not applicable. . 410,425, 445, 975, 997, 1166 
GRADE AT DESTINATION 

Not of merchantable quality 611, 997 

Of merchantable quality 430, 847 
GUARANTEED PAYMENT 

Against losses due to rejection 

By broker, failure to prove 

By broker, liable for purchase price . . . 

Failure to establish 
INSPECTION 

Failure to obtain 

Lateness of 
JOINT ACCOUNT 


Failure to prove 
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PAGE 


JURISDICTION 


Setoff, untimely filed 


LICENSE 
Application for, denied 


Revocation of ... 106, 384, 385, 387, 390, 396, 595, 604, 
785, 786, 789, 794, 1154 


Suspended for: 
44 days 
45 days 
MERCHANTABILITY 
Failure to establish breach ... . 
NET PROCEEDS 
Failure to account truly and correctly for (Disciplinary) 
Failure to pay promptly (Disciplinary) . . . 
Fully remitted 
PURCHASE PRICE 
Absence of 607 


Determined at market value 607, 629, 995 


Failure to pay and/or failure to pay in full 121, 127, 137, 148, 155, 162, 
407, 436, 445, 449, 463, 621, 633, 
830, 858, 979, 1000, 1176 


Eighty fO0 less GAMIBGOS. Ko os.0-s wil DS eres ccc ei ects wae ee ere eeaemeld ... 1160 

No meeting of minds ay .. 995 

Not liable for, guarantee against losses ........ 0... cece cee eee neees 616 

Reduction of 

Reduction of, failure to prove 

RECONSIDERATION/REOPENING 

After default .... 

Dismissal of petition, untimely filed 

Orders on 168, 488, 489, 635, 638, 792, 860, 861, 1016, 1179 
. 861, 1179 
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PAGE 
RECONSIDERATION/REOPENING—Cont. 


Petition to reopen hearing, granted 
Petition to reopen, denied 
REJECTION 
Justified 
Lack of notice of 
Notice to broker does not constitute notice to consignor ............000e ee eee 975 
Untimely 
Wrongful 
REPARATION AWARDED 


Admission of liability 


Both complainant and respondent 


Reduced amount 
Respondent; for fees and expenses®...:......5 suwiseiecsidys Geb and > Sow 616, 797, 800 
RESALE 
Pavlure togive reasonable notic@of «2... i. os cos os hs Sees Male eae eee 983 
Prompt and proper 
SETOFF 
For damages, awarded 
Untimely filed 
STAY ORDERS 
Bankruptcy proceeding 
Pending issuance of further order 
Pending judicial review 
Vacated 
SUITABLE SHIPPING CONDITION 
Breach of... 
Failure to establish breach .. . 424, 430, 433, 820, 824 
Not applicable 130, 410, 425, 445, 975, 997, 1166 
TRANSPORTATION SERVICE & CONDITIONS 
Normality of 410, 425, 445, 975 
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PAGE 
UNDISPUTED AMOUNT 


Liability for, failure to release check 
Order for 164, 1006 
Order for, vacated 635, 638 
Unjustified refusal to pay 

WARRANTY 
Breach of, failure to deliver properly loaded car 
Breach of, failure to deliver in suitable shipping condition 


Breach of, failure to prove 130, 424, 430, 433, 627, 820, 824, 975, 997, 1166 


PLANT VARIETY PROTECTION ACT 
AGRICULTURE DECISIONS 
APPLICATION FOR CERTIFICATE 
Denial of, reversed 
REMAND ORDER 
To commissioner for further proceedings 
POULTRY PRODUCTS INSPECTION ACT 


AGRICULTURE DECISIONS 
REMAND ORDER 


Case referred back to ALJ for further proceedings .:........... 0.00 ee eens 919 
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